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Paragraph 1

Introductory comments
1.1
The concept of judicial impartiality

The notions ‘partiality’ or ‘bias’ indicate an inclination to favour one side over the other. Impartial administration of justice demands that the judge is not biased with regard to the subject matter of a given dispute and the parties to the dispute. Furthermore, in deciding a case the judge may not be influenced by personal interests or preferences. Impartiality is not the same as ‘indifferent’ in the sense of not caring. The essence of impartiality is better captured by ‘neutrality’, in the sense of detachment, open mindedness and objectivity, or ‘equidistance’
 from the parties to the case and from the subject-matter of the dispute.

This chapter deals with the (im)partiality of the judge or the judicial tribunal as such. The fact that the prosecuting authorities are convinced of the guilt of the accused before the trial commences is in principle irrelevant when ascertaining the impartiality of the judicial tribunal. However, only “in principle” since there is always "a danger that the court may accept too easily what the prosecution says and the bias of the prosecution may then convey itself to the court".
 Yet even in these cases it is not the (im)partiality of the prosecuting authorities that is at stake, but it is the (im)partiality of the judge. The partiality of the prosecuting authorities is only the reason for the prejudice of the judicial tribunal.

The Court also clarified that an interpreter is not part of the court or tribunal within the meaning of Article 6 §1 ECHR, so that there is no formal requirement of independence or impartiality as such.

1.2
The bipartite structure in the case-law of the Strasbourg Court
The requirement of impartiality has been summarised by the Court simply as "absence of prejudice or bias".
 The Strasbourg Court applies a bipartite test with regard to the requirement of impartiality. The first time the Court explicitly mentioned these two elements was in the Piersack case:

"Whilst impartiality normally denotes absence of prejudice or bias, its existence or otherwise can, notably under Article 6 par. 1 of the Convention, be tested in various ways. A distinction can be drawn in this context between a subjective approach, that is endeavouring to ascertain the personal conviction of a given judge in a given case, and an objective approach, that is determining whether he offered guarantees sufficient to exclude any legitimate doubt in this respect." 

The supervision exercised by the Court cannot be limited to an examination of the personal convictions of a judge, since

"In this area, even appearances may be of a certain importance [...] What is at stake is the confidence which the courts must inspire in the public in a democratic society."

In this regard the Court often refers to the English maxim "Justice must not only be done, it must also be seen to be done". Some argue that the Strasbourg Court focuses too much on the mere appearance of bias:

"The question also arises more generally whether the Court is not sometimes more sensitive to appearances than to reality when considering the independence and impartiality of tribunals." 

There is therefore in the first place an intrinsic distinction between the subjective and objective approach. When using the subjective approach the Court concentrates on the personal attitude of a specific judge. The objective approach, on the other hand, looks at the structure of the national judiciary and at the tasks assigned to a judge which could affect the impartiality of judges in general. This structural element in the objective approach was emphasised in some of the earlier judgments of the Court:

"In determining whether or not a court is impartial, it is necessary to adopt an objective approach and to take account of considerations relating to the functions exercised and to internal organisation." 

The more abstract test with regard to the objective approach is interesting because the Court has always emphasised that its test is one in concreto (see *** Chapter 3 §12 ***). In principle, the standpoint of the Court is that it is not its task to give a general opinion concerning national legislation. Because of the more abstract and structural nature of the objective test, it in many ways resembles the test used by the Strasbourg Court when interpreting the requirement of independence. Potential problems of delimitation between the requirements of independence and impartiality usually exist with regard to this category of cases.

There is another distinction between the subjective and the objective approach. In Le Compte, Van Leuven and De Meyere, the Court observed with regard to the subjective test that the personal impartiality of a specific judge must be assumed "until there is proof to the contrary".
 This constitutes a difficult threshold for applicants. This is partly the reason for the growing importance of the objective test. With regard to the objective test the threshold is considerably lower, namely that the applicant could reasonably have had a "legitimate doubt" concerning the impartiality of the national judge:

"This implies that in deciding whether in a given case there is a legitimate reason to fear that a particular judge lacks impartiality, the standpoint of the accused (more in general "the applicant", MK) is important but not decisive. What is decisive is whether this fear can be held objectively justified." 

The impression is created that it will be more difficult to prove subjective partiality compared to proving the existence of objective partiality. A violation of the Convention can occur when either the subjective or the objective requirement is violated in a particular case.

When discussing the case-law interpreting the requirement of impartiality I have chosen to use a more material criterion to distinguish cases of subjective impartiality and cases of objective impartiality. The classification of cases in paragraphs two and three is affected by this approach. Complaints regarding a specific judge will be treated in the paragraph concerning subjective impartiality, even though occasionally Court and Commission have chosen to deal with the case under the heading of objective impartiality.

1.3
The need to challenge for Strasbourg purposes

In *** Chapter 3 §13 *** the issue of waivers was discussed. With regard to the question whether one could waive his right to an independent and impartial tribunal, some comments were made about the closely related issue of the need to challenge an allegedly partial judge. The Strasbourg institutions have decided that challenging a disputed judge has to be regarded - in principle! - as a ‘domestic remedy’. That proposition has two implications. On the one hand, a complainant wil not be regarded as a ‘victim’ of a violation of the requirement of judicial impartiality after a successful challenge.
 On the other hand, an application will most likely be declared inadmissible on the basis of Article 35 of the Convention (which provides that the Court may only deal with a case after all domestic remedies have been exhausted) if no challenge was made.
 The Court's judgment in the Bulut case can serve as an example of this general approach:

“In any event, it is not open to the applicant to complain that he had legitimate reasons to doubt the impartiality of the court which tried him, when he had the right to challenge its composition but refrained from doing so.” 

In subsequent case-law, however, the Court has nuanced its standpoint. A challenge is only mandatory for Strasbourg purposes in principle. In the Castillo Algar case, the applicant failed to exercise the right of challenge, but he complained about the composition of the tribunal before the Supreme Court and the Constitutional Court. The Court held:

"In these circumstances, notwithstanding the fact that neither the applicant nor his counsel challenged the two judges concerned before the start of the trial, the courts of the respondent State cannot be said to have been denied an opportunity to put right the alleged violation of Article 6 para. 1. Consequently, the Court dismisses the Government's preliminary objection." 

The Court does not therefore require that a complainant has used his right to challenge individual judges, as long as the national courts have had the opportunity to examine the substance of a complaint concerning partiality brought forward by the complainant in one way or the other.

Almost all legal systems have written provisions concerning the disqualification of judges and the procedure to challenge judges.
 The existence as such of legal provisions concerning disqualification and removal of judges as well as the possibility to challenge members of the judiciary is a factor that is taken into account by the Court when examining the objective test.
 The Court has adopted a fairly liberal approach with regard to restrictions of the use of the right to challenge.

The Commission has allowed domestic law to restrict the use of the right to challenge a judge if judicial proceedings would otherwise be interrupted too often by the need of giving interlocutory decisions.
 Another example of a legitimate restriction of the use of the right to challenge is provided by the case of Barberá, Messegue and Jabardo.
 Under Spanish law no challenge may normally be made after the hearing has begun, unless on the ground of subsequent events. In the applicant's case before the Audiencia Nacional there had been a last-minute change of membership of the bench without notice. Since counsel did not know in advance the name or personality of the substitute judge, they could not, a priori, adduce any legal ground for a challenge. The opportunity for the applicants to challenge the substitute judge was therefore limited. In the Court's view, the circumstances surrounding the change in the membership of the Audiencia Nacional did not appear to be such as to make its impartiality open to doubt. The Court did however consider the change of membership of the bench to be a relevant factor when assessing the fairness of the trial.

Neither does the Convention require national law to provide for the possibility to challenge a judicial tribunal 'en bloc', if the complaining party does not simultaneously provide specific complaints against each of the individual members of the tribunal.
 The instrument of challenging a judge is not an appropriate method to address structural defects in the functioning of the judiciary. The Court dealt with this issue in the Debled case. Dr. Debled was summoned to appear before the Ordre des médecins (a Belgian medical association) after several of his patients had complained about excessive charges. Debled challenged almost half of the members of the tribunal, on the ground that they belonged to a certain medical union. He alleged that the medical unions had gradually taken control of the Ordre with the result that the policy pursued by the Ordre in fact simply reflected the unions' policies, which were designed to protect the interests of union members. Consequently, those who opposed this policy had good reason to fear that the union members on the tribunal would not show the required impartiality. On the basis of national law the challenge against a specific judge of the tribunal had to be examined by the remaining members of the tribunal. Application of this rule was in the present case problematic since Debled had challenged half of the members of the tribunal. If all judges against whom a challenge had been made would withdraw from the deliberations, there would not have been the required quorum to take a legally binding decision. The tribunal therefore adopted the following approach: when examining the challenge to judge X the challenged member would not be present. The remaining members, including the other challenged members, would rule on the issue. The tribunal would turn the challenge to judge X down, after which judge X could take part in the deliberations again. Judge X could then decide on the challenge to judge Y, against whom a challenge on identical grounds had been made. This policy is undesirable in the light of (the appearance of) judicial impartiality. The Court acknowledged this problem in principle, but reached a different conclusion on the basis of the specific facts of the case:

"The participation of judges in a decision concerning challenges against one of their colleagues can pose problems if identical challenges have been directed against them. But the special circumstances of the present case must be taken into account. Dr Debled had challenged several members of the Appeals Board; their exclusion from all the decisions concerning those challenges would have paralysed the whole disciplinary system." 

It seems that the Court granted the national judiciary some discretion out of practical reasons. The Court's conclusion could furthermore have been influenced by the fact that the Court considered the complaints concerning the challenged members to be vague and abstract in nature. Since Debled had not provided specific, material facts that could have revealed personal animosity or hostility, his objections could not be regarded as well-founded. 

The Debled case also raises the question which judge should be dealing with the challenge. Often a challenge made by one of the parties is examined by the very same judge whose impartiality is being questioned. One can doubt whether the judge has the required objectivity to rule on his own ability to hear the case. In my view it would be desirable in situations of this kind to institute a tribunal 'ad hoc', consisting of for example all presidents of the several chambers of the court, to examine and decide upon the challenges.

Paragraph 2

Subjective impartiality

2.1
The judge personally knows a party to the proceedings or a party who has an interest in the outcome of the proceedings
Obviously, (the appearance of) judicial impartiality could be threatened by the fact that the judge is familiar with persons who are involved in or who have an interest in the outcome of judicial proceedings before him.
 Examination of the case by that particular judge will in most cases be contrary to the requirement of impartiality. Most case-law in this field originates from the Commission. It is somewhat surprising that the Commission has never acted particularly strict when dealing with complaints of this kind. As a general rule the Commission has ruled that personal acquaintance of a judge with an interested party cannot reasonably undermine the confidence in judicial impartiality if the link between the judge and the interested party is "too remote".
 The Commission has rejected an application, in which personal and professional links existed between the lawyer of the opposing party and the Advocate General who advised the Court of Cassation.
 Equally unsuccessful was a complaint about judicial proceedings against state authorities, in which the judge was a personal friend of several members of government and had been a candidate for the, at that moment, ruling political party.
 The Commission adopted a similar attitude in the framework of jurytrials. In the case of X. – Austria
 the applicant complained about the personal acquaintance of one of the jurors (out of eight) with one of the parties to the judicial proceedings. The Commission decided that this fact did not necessarily mean that the jury as such had been partial. The Commission did, however, attach importance to the fact that the jury had reached its ultimate verdict unanimously.

Complaints were seldom transmitted to the Court.
 With the introduction of the 11th Protocol, the ‘new’ Court took a more strict standpoint than the Commission.

In the Sigurðsson case, the applicant complained that one of the Supreme Court Justices hearing his case against the National Bank of Iceland could not be considered “impartial” in the sense of Article 6 §1 of the Convention, on account of the close financial relationship between the judge and her husband on the one hand and the National Bank of Iceland on the other. Shortly before and while the applicant’s case was pending before the Supreme Court, the judge’s husband had serious financial problems and had concluded a favourable debt settlement with the National Bank of Iceland.


The Court dealt with the case under the ‘objective impartiality’ requirement since there was no evidence to suggest that Supreme Court Justice Guðrún Erlendsdóttir had been personally biased. The case is nonetheless discussed in the paragraph concerning subjective impartiality, because the underlying problem is related to the specific judge (see *** paragraph 1.2 ***).


The Court examined three sets of circumstances, which could give rise to an issue of impartiality under Article 6 §1.


First of all, the fact that the judge’s husband owed debts to the National Bank at the time of adjudication. The Court held that the debts owed, totalling approximately EUR 30,000, could reasonably be considered moderate and that there was nothing to indicate that this fact alone could have constituted financial pressure capable of affecting the judge’s impartiality.


Secondly, the Court held that the mortgage certificates issued to a financial institution owned by the National Bank did not establish as such any direct financial link between the judge’s husband and the National Bank that could call the judge’s impartiality into question.


However, there was also a third factor: the judge’s role in facilitating the debt settlement reached between her husband and the National Bank. Presumably, without the security provided by the judge, the debt settlement would not have materialised. The Court found that the cancellation of 75% of such large debts had to be considered favourable treatment. There had at least been the appearance of a link between the steps taken by the judge in favour of her husband and the advantages obtained by him from the National Bank:

“Against this background, there was at least the appearance of a link between the steps taken by Mrs Justice Guðrún Erlendsdóttir in favour of her husband and the advantages obtained by him from the National Bank. The Court will not speculate as to whether she derived any personal benefit from the operation and finds no reason to believe that either she or the husband had any direct interest in the outcome in the case between the applicant and the National Bank. However, the judge’s involvement in the debt settlement, the favours received by her husband and his links to the National Bank were of such a nature and amplitude and were so close in time to the Supreme Court’s examination of the case that the applicant could entertain reasonable fears that it lacked the requisite impartiality […]” 

The Court, unanimously, found a violation of Article 6 ECHR.

Another example can be found in the Pescador Valero case.
 The applicant lodged an administrative appeal against the decision of the rector of the University of Castilla-L Mancha (UCLM) removing him from his post as head of the administrative staff on the campus. The president of the High Court of Justice dealing with the matter was a visiting professor of law at UCLM for several years and received not unsubstantial periodic emoluments in that capacity. The Court held that the twofold function of judge and visiting professor in receipt of emoluments from the opposing party may have led the applicant to entertain legitimate fears that the judge in question would not deal with his case with the requisite impartiality. The case is also interesting because the applicant claimed that he only became aware of the twofold function of the judge in question one and a half years after bringing his action. His order requiring the judge to stand down was rejected by the domestic court, taking the view that it should have been submitted earlier. The Court responded that there was nothing to indicate that the applicant knew the judge before he applied for an order requiring the judge to stand down. The Court held that requiring the applicant to show that he did not know the judge in question was tantamount to imposing an excessive evidential burden on him. The Court unanimously found a violation of Article 6 ECHR.

One issue deserves separate attention: a trial judge who is familiar with one of the lawyers because of the fact that the lawyer is also a substitute judge. The issue of substitute judges will be discussed more elaborately in *** Chapter 8 §5.2 ***.

Finally, a more procedural matter. In the case of D. - Ireland
 the applicant complained that he had been denied a fair trial by an impartial tribunal since one of the judges owned shares in the parent company of the opposing party. The applicant had brought a civil action for libel and assault against the Sunday Newspapers Ltd., which was owned by Independent Newspapers Ltd. His action was heard by a jury, which decided against the applicant. The applicant subsequently appealed to the Supreme Court. The case was heard by, inter alia, Justice Hederman who held shares in Independent Newspapers Ltd. The applicant brought a complaint before the European Commission, stating that he had been denied a fair trial by an impartial tribunal. The Commission referred to the fact that the Registrar of the Supreme Court had been requested by the Chief Justice to inform both parties that one of the judges to sit on the hearing had a small holding in the parent company of the defendant company. The Chief Justice had also asked both parties to report to him if either side had any objection. On the morning of the appeal hearing the Registrar had informed both parties accordingly. The applicant had, however, not made any objection before or during the hearing. The applicant claimed to have wished to object but did not do so for fear of alienating the judges. The Commission concluded that the applicant was given the opportunity to object and to have the appeal court reconstituted, but had not done so. In other words, a form of acquiescence. The Commission therefore declared the application manifestly ill-founded.

2.2
The judge has been informed about a pending case outside the scope of the judicial proceedings
There are various ways in which a judge could possibly have gained knowledge of information which has not been officially submitted to him in the course of pending judicial proceedings. Press coverage is in practice the most important source of information (this issue was discussed in *** Chapter 4 §3.2.2 ***), but there are several other possibilities.


A defendant can have such a bad reputation in the judicial apparatus that he fears that the judge will be prejudicial against him in criminal proceedings. Only once, the Commission has had the opportunity to rule on a complaint based on this factual situation. The Commission rejected the complaint, stating that the complainant had not given prima facie proof of the allegation that the judge had in fact been influenced by the complainant's reputation.
 Similarly, a defendant can fear judicial bias in case the judge is or has been involved in criminal proceedings against fellow suspects of the defendant. Again the Commission did not consider the Convention to have been breached.
 Neither was the Convention breached by the simple fact that the judge had a conversation with an interested party outside the courtroom.
 Equally unsuccessful has been a complaint about the fact that a judge had studied the case file before the case had been defended in court during the hearing. The Commission rejected the application in a unconditional manner:

"A judge does not cease to be impartial simply because the questions which he puts at the hearing indicate that he has formed a certain opinion on the basis of the file." 

The Court has confirmed this line of reasoning. It does not follow from the fact that a judge has detailed knowledge of the case that he or she has prejudged the case. Nor does the fact that a preliminary analysis of the available information has been carried out mean that the final analysis has been prejudged.

The circumstances of the Nideröst-Huber case went one step further (as discussed in *** Chapter 4 §5.3 ***). The applicant had been dismissed without notice from the post of chairman and managing director of a company, following a change of majority among the shareholders. He brought proceedings against the company seeking arrears of salary and a severance payment. After the Cantonal Court dismissed his claim he appealed to the Federal Court. The Cantonal Court transmitted the appeal to the Federal Court together with the case file and one page of written observations, which were not communicated to the applicant. In these observations it argued that the appeal should be dismissed and refuted some of the grounds of appeal, emphasising that the dismissal of the applicant had been the legitimate consequence of his unlawful conduct over a number of years. The Court unanimously concluded that there has been a violation of the right to a fair trial (right to adversarial proceedings). The Court however did not consider Article 6 to have been breached because of the impartiality requirement:

"[...] that in itself the filing of observations like those in the present case is not incompatible with the requirements of a fair trial, even though it is a practice seldom encountered in the member States of the Council of Europe. In the present case only the fact that the observations were not communicated to the applicant raised any problem." 

I already expressed my doubts concerning the Court's line of reasoning in *** Chapter 4 §5.3 *** and refer to those earlier comments.

2.3
Political and social convictions of a judge and the limits of his fundamental freedoms during his or her term of office in view of the requirement of impartiality
This paragraph deals with the question to what extent a judge during his or her term of office is allowed to express his or her own political and societal convictions in view of the required judicial impartiality. This calls for a few introductory remarks.

2.3.1
Introductory remarks

Judges should administer justice according to the laws and their conscience (see *** Chapter 6 §1 ***). It is not only inevitable that a judge adopts a personal standard of values
, it is arguably also essential for the performance of his judicial duties. However, at the same time a judge should always be alert vis-à-vis his personal convictions especially when dealing with cases in which social issues predominate purely legal issues.

Secondly, the answer to the above-mentioned question strongly depends on the manner of judicial organisation. It directly relates to one of the foundations of judicial neutrality. One can either organise a judicial system in such a manner that judicial neutrality is guaranteed by ensuring a proportional reflection of various societal convictions on the Bench
 or - and this much more resembles continental European traditions - one seeks to ensure judicial neutrality by way of a completely a-political uniform judicial body consisting of persons purely chosen for their judicial skills and trained to minimalise the influence of personal values. In the latter scenario, it is essential that a party before the courts does not enter a court room faced with judge X with his or her particular convictions. The function of the judge should be placed central, not the person. However, this basic assumption has recently been increasingly under attack. Judges more and more often take policy-making decisions in their judgments. Obviously this is inherent in their judicial task. But the phenomenon of the judge as policymaker is recently only strengthened by a trend that the legislator deliberately shifts the power to regulate to the judiciary. On the one hand, this is a result of the fact that the legislator, when confronted with politically difficult topics, postpones legislation. And on the other hand, it is the consequence of an increasing use of so-called open or vague norms by the legislator.
 This method of legislating ensures the necessary flexibility of norms in a changing society and facilitates the judge having to reach a fair solution in a particular lawsuit. However, an inevitable result is that a judge is more and more often forced to express a policy-related standpoint which is often inextricably linked with personal perceptions of which interests should have priority, based on personal societal, moral or even religious convictions. And that result does not properly fit in with the traditional view on the role of judges in large parts of Europe.

This brings us to the desirability of judges expressing on societal, religious or clearly political issues (either in the courtroom or as a participant in the public debate). To a certain extent we expect a judge to speak out on issues, to take a position contrary to the majority’s point of view in order to protect the legal position of minorities. Some authors treat Article 6 of the Convention as an implicit guarantee to that end.
 However, this freedom of expression by a judge is not unlimited. The following paragraphs will attempt to determine the appropriate limitations.

2.3.2
Freedom of expression of a judge

Firstly, it needs to be stressed that a judge is of course entitled to freedom of expression. That fact has, in the context of the United Nations, been laid down in Principle 8 of the Basic Principles on the Independence of the Judiciary:

"In accordance with the Universal Declaration of Human Rights, members of the judiciary are like other citizens entitled to freedom of expression [...]" 

This has also been confirmed by the European Court of Human Rights in its Wille judgment (which was discussed in greater detail in *** Chapter 6 §3.2 ***):

"[...] the status of civil servant obtained by the applicant when he was appointed President of the Liechtenstein Administrative Court did not deprive him of the protection of Article 10." 

However, there are limits to the exercise of this freedom of expression, partly as a result of the function as a judge. In the above-mentioned United Nations Basic Principles on the Independence of the Judiciary, it is stated that the judge is entitled to freedom of expression,

"[…] provided, however, that in exercising such rights, judges shall always conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and independence of the judiciary." 

In the Syracuse Principles on the Independence of the Judiciary, a useful further interpretation of this generally phrased condition is given:

“[…] judges should refrain from expressing public criticism or approval of the government, or from commenting on controversial political issues, in order to avoid any impression of partisanship. […] The freedom of expression of judges is, of course, subject to limitations of professional secrecy […]” 

The following few paragraphs will examine the Court's approach vis-à-vis political activities, religious manifestations, membership of associations and academic activities. Comments in the media made by judges on pending cases are discussed in *** §2.5 ***.

2.3.3
The judge and political activities

· Civil servants and political activities: the general approach
With regard to political activities by civil servants, one of the leading cases in this field is the Ahmed judgment.
 The Court first confirmed that the guarantees contained in Article 10 ECHR extend to public servants. However, it is legitimate for a State to impose on civil servants, on account of their status, a duty of discretion. Whenever the right to freedom of expression of public servants is in issue the 'duties and responsibilities' referred to in Article 10 §2 ECHR assume a special significance, which justifies leaving to the authorities of the respondent State a certain margin of appreciation in determining whether the impugned interference is proportionate to the aim as stated. The Court made it clear that it accepted restrictions on the political activities of civil servants in order to ensure that the confidence of the general public in the proper functioning of the authorities was not diminished through the corrosion of the political neutrality of certain categories of officers. This Ahmed doctrine is especially important in Eastern European countries. In most Eastern European countries, certain categories of public officials are obliged to refrain from political activities.
 In the Rekvényi case
, the Court was confronted with a complaint alleging that Article 10 ECHR (freedom of expression) had been violated because Hungarian police officers were by law obliged to refrain from political activities. This law was intended to depoliticise the services concerned and thereby to contribute to the consolidation and maintenance of pluralistic democracy in the country. In the Court’s view, "the desire to ensure that the crucial role of the police in society is not compromised through the corrosion of the political neutrality of its officers is one that is compatible with democratic principles". The Court then stated: "This objective takes on a special historical significance in Hungary because of that country’s experience of a totalitarian regime which relied to a great extent on its police’s direct commitment to the ruling party". The Court's judgment indicates that the Court will find a restriction on the freedom of political expression of a judge to serve a legitimate aim in certain cases. The judgment also indicates the sensitive nature of this issue in Eastern European countries.
· The judge and political sympathies
The Commission has held that political sympathies on the Bench do not per se mean that judicial impartiality is impaired:

"[...] it considers that political sympathies, at least in so far as they are of different shades, do not in themselves imply a lack of impartiality towards the parties before the court." 

However, there can be circumstances under which the political activities of the judge are no longer acceptable. The Holm case provides an example of the impact of political sympathies in the courtroom. In the Holm case
, the Court had to express an opinion on the compatibility of a jury verdict with the requirements of Article 6 ECHR. The jury in the Holm case was appointed by a Swedish local council. In practice, only members of the ruling political party were appointed. In the case of Holm the majority of the jury therefore consisted of active members of the socialist party SAP. The contents of the dispute were, however, strongly related to the SAP: the dispute was related to a publication of the SAP, at least the publisher of the publication was owned by the SAP, the publisher was known to publish articles and books in which the positions of the SAP were publicised, the author of the disputed publication was an ideological adviser to the party and the disputed passages of the publication discussed issues which were of concern to the SAP and which were clearly of a political nature. Under these circumstances the Court (like the Commission) concluded that the impartiality of the jury was not sufficiently guaranteed and that Article 6 of the Convention was breached. The case is an example of the problems, which can arise because of the political affiliations of a judge and the consequences of these on his impartiality. In his dissenting opinion attached to the decision of the Commission, commissioner Geus
 pointed out that a majority of judges (in casu jurors) with a political affiliation towards the SAP was not surprising since the SAP has had an absolute majority in Sweden for a long time. This absolute majority is a result of democratic elections, which can not be disputed in the Strasbourg procedure. Geus is furthermore of the opinion that the jurors in this case had no reason to slavishly imitate the party line. This second argument put forward by Geus is questionable since the jurors were active members of the SAP. An overcritical attitude by those jurors might well be detrimental to further steps within the hierarchy of the party. Judges Ryssdal and Wildhaber were also of the opinion that the Convention had not been breached in this instance. They drew attention to those Member States of the Council of Europe where judges are appointed even if their political persuasion is well known before their term of office. In some other countries judges may even be appointed because of their political persuasion (like in the case of E. - Switzerland). The case of Holm was, however, an extreme example of the possible influences of the political persuasion of a judge on his or her (im)partiality.

In another example, judicial impartiality and authority were potentially impaired because of the fact that the judge had expressed his personal opinions in the general public debate. The case was dealt with by the Commission. In the E. – Switzerland case
, a Swiss judge complained since he had been reprimanded because of the fact that he had distributed political pamphlets in his free time. His complaint was directed against the reprimand since in Switzerland every judge had to be a member of a political party. Judges in Switzerland are appointed according to a distribution code, which is related to the existing political balance of power. The judge in order to get elected and (after expiry of his 6 year term of office) to be re-elected therefore has to be and has to remain active within his political party. A consequence of this system is that a judge in Switzerland can actively participate in the administration of his party, can speak in public at political rallies or demonstrations and can be a member of parliament at local, cantonal or federal level (for a federal judge it is impossible to be a member of parliament at federal level). This linkage between formulating and defending certain policies and being an impartial judge could be considered undesirable. The Swiss judge argued, however, that a party would always be able to challenge him as a judge. The Commission did not agree with the national judge. The State had lawfully restricted the freedom of expression of the judge on the basis of the limitation clause of Article 10 §2 ‘for maintain​ing the authority and impartiality of the judiciary’.

"[...] the Commission stresses that, in assessing the admissible restrictions, one must take into account the particular situation of the person exercising his freedom of expression and of the 'duties and responsib​ilities' attached to this situation [...] It can therefore be expected of him, as a public official serving in the judiciary, that he should show restraint in exercising his freedom of expression in all cases where the authority and impartiality of the judiciary are likely to be called into question."

The Commission stated that in this regard the contents of the pamphlet were of some importa​nce. The judge had uttered severe criticism concerning the administration of justice in Zürich and he had given his personal opinion with regard to pending criminal cases. The decision indicates that the Commission considered it to be undesirable if the judge expresses his personal opinion with regard to specific pending cases.


The judgment of the Court in the case of Prager and Oberschlick seems to indicate that there is a third category which can be added, namely comments by a judge in reply to criticism concerning his judicial tasks. The Court referred to "a duty of discretion that precludes them [members of the judiciary, MK] from replying" to criticism expressed in the press.
 The Court made this comm​ent in order to restrain the press from publishing "destructive attacks". It would have been interesting to see whether the Court would have formulated this "duty of discretion" if it had been called upon to comment directly on the freedom of expression of the judge. The quotation of the Court does, however, indicate that it will be hesitant to allow individual judges to overeagerly seek attention from the press.

· The judge and a political post
The compatibility of judicial tasks with political office could also have been discussed in *** §3.2 *** of this chapter (concerning cumulation of functions) but it seems a natural continuation of the discussion on the liberty of the judge to express his or her personal (political) convictions.


The judge is a person who is part of the society which he has to regulate. It is desirable that a judge keeps in touch with the trends and beliefs of that society. A competent judge should not deliver justice from an ivory tower, but will try to take account of generally accepted values within society.
 However, should he ‘stay in touch’ with society by means of a political post?


As a matter of principle should situations in which persons simultaneously perform functions in more than one branch of state power be frowned upon. A representative of the judiciary would be prudent not to get actively involved in the executive or legislative powers.

However, if one takes a look at the various international regulatory documents concerning judicial independence, one can notice that there is a considerable discussion whether it is proper for judges to be (active) members of political parties. Some take the view that judges should not in any circumstance become members of political parties. Even the mere membership of a political party could prejudice their reputation for impartiality.

Others are of the opinion that the mere membership of a political party is unproblematic; judges should, however, refrain from becoming active members, i.e. holding office or taking part in policy formulation.
 Finally, a third group sees no objection to judges having full freedom of association in political parties and playing an active – and even leading – role.

When weighing the different interests involved, it is important realising how the ‘users’ of the judicial system perceive the cumulation of judicial and political functions. An interesting study in this regard has been conducted in the Netherlands, the so-called WODC-report ‘Schijn van partijdigheid rechters’.
 The results of this study will be discussed more elaborately in *** Chapter 8 ***. For the time being, it suffices to note that this survey among 786 judges, 201 prosecutors and 265 lawyers showed that the combination of judicial tasks and a political career was seen as one of the most problematic cumulations of functions: 57% of the prosecutors, 54% of the trainee judges, 47% of the judges and 43% of the lawyers deemed this combination of functions to be undesirable.

In my opinion, one may expect a judge – in view of the authority and special characteristics of his office – to exercise his fundamental rights with appropriate restraint. However, one cannot deprive a judge of the core essence of his fundamental rights. Judges should therefore be free to become a member of a political party, but they should refrain from becoming actively involved. Judges should not during their term of office occupy leading positions in political parties or hold an office in the executive or legislative branch on behalf of their political party. One may make an exception for membership in non-professional state organs, such as municipal councils and other (smaller) representative bodies. However, whenever a judge holds these kinds of functions, it should be published so the public can take note of this.

2.3.4
The judge and religious manifestations

· Civil servants and religious manifestations
Lucia Dahlab was appointed as a primary-school teacher in a public, secular education institution. After a period of spiritual soul-searching, Dahlab abandoned the Catholic faith and converted to Islam. She began wearing an Islamic headscarf in class, her intention being to observe a precept laid down in the Koran whereby women were enjoined to draw their veils over themselves in the presence of men and male adolescents. The authorities, however, instructed Dahlab not to wear the headscarf anymore. Dahlab complained before the European Court and submitted that the measure prohibiting her from wearing a headscarf in the performance of her teaching duties infringed her freedom to manifest her religion, as guaranteed by Article 9 of the Convention. The Court, however, concluded that Article 9 ECHR was not violated. It referred once again to the importance of the perceived neutrality of the state machinery and it even stated:

"It therefore appears difficult to reconcile the wearing of an Islamic headscarf with the message of tolerance, respect for others and, above all, equality and non-discrimination that all teachers in a democratic society must convey to their pupils." 

· The judge and religious manifestations
Another interesting example is provided by the Pitkevich case.
 In this Russian case, a judge complained about her dismissal after she had actively manifested her religious beliefs (also in the courtroom). The Court held that the dismissal constituted an interference with her freedom of expression, but that the interference had been justified under the conditions as laid down in the second paragraph of Article 10 ECHR. One of the Court’s considerations in this regard was that the manifestation of such personal religious beliefs in the courtroom “may justify an appearance of bias by the judge”.

2.3.5
Membership of associations

Principle IV of Council of Europe’s Recommendation R (94) 12 states:

“Judges should be free to form associations which, either alone or with another body, have the task of safeguarding their independence and protecting their interests.”

This freedom to form and join a trade union is generally accepted.
 However, this has to be distinguished from the question whether judges can freely join any association. In Principle 8 of the United Nations Basic Principles on the Independence of the Judiciary, the answer seems in principle to be affirmative:

“In accordance with the Universal Declaration of Human Rights, members of the judiciary are like other citizens entitled to […] freedom of assembly; provided, however, that in exercising such rights, judges shall always conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and independence of the judiciary.”

In this regard, the Bangalore Draft Code of Judicial Conduct also provides some guidance:

“A judge shall refrain from conduct such as membership of groups or organisations […] which, in the mind of a reasonable, fair-minded and informed person, might undermine confidence in the judge’s impartiality with respect to any issue that may come before the courts.” 

In the Court’s case-law, the case of N.F. – Italy is of particular interest. N.F. is a member of the judiciary. In 1991 he became a member of the Adriano Lemmi Masonic Lodge in Milan, which is affiliated to the Grande Oriente d’Italia di Palazzo Giustiniani. In October 1992 he asked to leave the Freemasons following reports in the national press that there were to be inquiries by a number of state prosecutors into the activities of certain lodges affiliated to the Grande Oriente d’Italia di Palazzo Giustiniani. However, in June 1994 disciplinary proceedings were brought against him in connection with his masonic links and he was reprimanded for having undermined the prestige of the judiciary. He appealed to the Court of Cassation, but his appeal was dismissed on 10 December 1996. N.F. then complained to the European Court. Unfortunately, the Court’s judgment did not focus on the limits of the freedom of association exercised by a judge. Instead, the European Court of Human Rights found that the terms of the domestic law (guidelines of the National Council of the Judiciary) were not sufficiently clear to allow even a person as well-informed of the law as the applicant to realise that a magistrate joining an official masonic lodge could face disciplinary action:

“[…] the wording used to refer to it (“membership … raises delicate problems”) were ambiguous and could give the impression that not all masonic lodges were taken into consideration, especially as these guidelines were passed after the big debate in Italy on the illegality of the secret lodge, P2 […] With regard to other associations, they contained the following passage: “the [National] Council [of the Judiciary] considers it necessary to suggest to the Minister […] that it might be advisable to consider including among the restrictions on judges’ rights of association reference to all associations which – for their organisation and purposes – impose particularly strong bonds of hierarchy and solidarity on their members.” 

The wording of the guidelines was therefore not sufficiently clear and the sanction was as a result not ‘foreseeable’ or ‘prescribed by law’ within the meaning of Article 11 of the Convention. The Court did not need to satisfy itself that the other requirements (such as legitimate aim and necessity) were complied with. The Court held that there had been a violation of Article 11. The Court further held, unanimously, that it was not necessary to examine whether there had been a violation of Article 8, concerning the granting of the disciplinary sanction. I have to say that I find the Court’s line of reasoning disappointing. The Court itself has stated that “many laws are inevitably couched in terms which, to a greater or lesser extent, are vague and whose interpretation and application are questions of practice”.
 In this particular field, it is difficult to formulate more precisely which kind of organisations are ‘blacklisted’, unless the Court requires framework legislation referring to a list of specific organisations mentioned in an annex. I can hardly believe that the Court intended to demand such a particular legislative technique.

It is difficult to say what the Court’s position would have been if the wording of the domestic law had been more clear. Judge Bonello explicitly stated in his dissenting opinion that the discussion was solely concerned with the question whether there existed in Italian law a ‘sufficient legal basis’ and that it refrained from expressing a value judgment on Freemasonry in general or on the propriety for members of the judiciary of identifying with Freemasonry’s ideas and ideals. Personally I agree with the use of the criterion of ‘hierarchy’, as laid down in the dissenting opinion of Judge Tsatsa-Nikolovska:

“The applicant should have known that joining a masonic lodge would violate the concept that judges are only to obey the law. Manifestation of any kind of hierarchy and solidarity, as is required by masonic lodges […] is incompatible with the exercise of judicial functions.” 

In this context, it is also important to stress the importance of a register – containing all additional functions of a judge and all memberships of associations – which is freely accessible to the general public.

2.3.6
The judge and academic activities

A member of the judiciary will most likely have the strongest urge to participate in public debate on issues concerning his own profession, i.e. the interpretation of the law. Judges publish in law journals, are editors of those law journals, are law professors at universities, are members of law associations in which they ventilate their personal opinions on the law and how it should be interpreted. I have classified all these activities as participating in an ‘academic’ debate.

Few will dispute that judges can - at least to some extent - participate in such an academic debate. Completely unproblematic is a situation in which a judge publicly summarises the current state of the law. Equally unproblematic is a situation in which a judge expresses his personal opinion on cases in which he has not participated (including judicial decisions which are not handed down by his direct colleagues in the same tribunal). Having an opinion does not make a judge biased. However, is a judge allowed to comment on judicial decisions which were handed down by ‘his’ tribunal?

In the Netherlands, the traditional answer to the above question is in the negative. This attitude can be explained by the specific judicial organisation: the collective responsibility of the entire tribunal for a judicial decision, the impossibility of attaching separate opinions, the rule that the deliberations in camera remain confidential.
 This attitude is also criticised arguing that the Dutch reaction to publishing judges is “spastic”.

As of yet, there is no Strasbourg case-law which can put an end to this discussion. It seems, however, highly unlikely that the Court would find a violation of Article 6 ECHR. Judges of the European Court themselves can freely publish their personal opinions on how the Convention should have been interpreted in concrete cases, in which they participated, by using the possibility to publish a dissenting or concurring opinion.

2.3.7
Concluding remarks

A judge will always remain a human being with his or her own personal beliefs. Facing that fact is a more realistic attitude than believing that a judge is some kind of machine of justice without any personal feelings. In that sense, it is a myth that a judge can be a purely objective arbiter.
 It is equally necessary to realise that the manifestation of personal beliefs and the requirement of impartiality are not necessarily contradictory interests.
 And finally, we must have a general level of confidence in the integrity of members of the judiciary, trained to make a distinction between their personal beliefs and the exercise of their judicial task.

Having said that, two interests must be balanced here. On the one hand, the right for a judge to exercise his fundamental rights. And on the other hand, the need to maintain the (appearance of) neutrality of the judiciary. The Court’s case-law seems to attach a great deal of importance to the perceived neutrality of the state machinery. This is true for all civil servants, including judicial officers. In this regard, it is interesting to note that the Court's case-law does not suggest at all a tendency to build a multicultural public domain.
 In light of guaranteeing public confidence in the proper and neutral functioning of the state machinery this approach has to be endorsed. 

The problems discussed in this paragraph can surface in various situations. First of all, a candidate for judicial office may be refused in view of his or her personal beliefs. Bringing such a complaint before the European Court will seldom be successful. According to standing case-law of the Court, the Convention does not guarantee a right of access to public service.
 Problems can also surface in case a judge in office expresses personal beliefs (of a religious, political or other nature) and is subsequently disciplined for these actions. In those circumstances, the applicant will mostly invoke a violation of his or her rights under Article 9 (freedom of religion), Article 10 (freedom of expression) or Article 11 (freedom of association).
 An interference with these rights may be justified if the conditions in the second paragraph are fulfilled and will not necessarily result in the finding of a violation. Interferences must, first of all, be ‘prescribed by law’. The law needs to be accessible and foreseeable, i.e. sufficiently clear to enable the judge to realise that his action (whether this is a membership of an association or the manifestation of political or religious beliefs) may lead to sanctions.
 Interferences must also serve a legitimate aim. Article 10 ECHR explicitly refers to the ‘maintaining [of] the authority and impartiality of the judiciary’, and there is no reason to assume that the ‘legitimate aim’ requirement would pose problems with regard to the other two provisions.
 And finally, interferences must be ‘necessary in a democratic society’. Proportionate restrictions on the exercise of the right will be tolerated, unless the essence of the right is violated. Various factors may be of relevance in this regard:

· Can the legitimate aim (upholding the appearance of judicial impartiality) be achieved by means of less severe restrictions? What exact sanction has been imposed on the judge? However, it is good to realise that the Court will allow the State concerned a certain ‘margin of appreciation’ in order to avoid becoming a ‘fourth instance’.

· What is the exact nature of the manifestation of personal beliefs? Restricting radical or extremist views will be tolerated by the Court more easily.

· Especially in religious matters, the prohibition of the manifestation of personal beliefs (for example, the headscarf) may lead to the exclusion of a section of the population from the public administration. This is a ponderous argument in favour of the proposition that the essence of the right is affected. However, in my opinion, the Court will attach importance to the question which part of the public domain is affected: the class room in a public school, an ‘ordinary’ civil servant or the courtroom. The need for restricting the manifestation of personal beliefs differs from case to case. And in my opinion, the need to restrict the manifestation of personal beliefs is the greatest in the courtroom in view of the specific character of the judicial task. Also, one may wonder whether the ‘essence’ of the rights in issue is already endangered in case restrictions are merely imposed in the public domain.

· Especially, in matters relating to freedom of association, it is essential to stress the importance of a register (containing all additional functions of a judge and all memberships of associations) which is freely accessible to the general public. This will ensure that a judge in a lawsuit concerning a similar topic will feel obligated to motivate his judgment more carefully. It will allow lawyers to challenge a particular judge and it will allow the appropriate authorities, if necessary, to take disciplinary action against a judge.

· In my opinion, manifestations of personal beliefs in court must be distinguished from manifestations of personal beliefs in a general public debate. However, this distinction can not be deducted from the Court’s case-law.

2.4
Iudex in causa sua
As was discussed in *** Chapter 5 §1.2 ***, Mr Demicoli was the editor of a political satirical periodical in Malta. In 1986 an article was published in the applicant's periodical commenting on a particular parliamentary debate in the Maltese House of Representatives. It criticised in particular two Members of Parliament, describing one of them as a ‘clown’. According to Maltese law the publication of any defamatory libel on a Member of the House of Representatives touching anything done or said in the function of a Member is regarded as a breach of parliamentary privilege. At instigation of the two Members of Parliament who were criticised the House passed a resolution, which stated that the House considered the article in question a breach of its privileges. The subsequent proceedings in order to establish Mr Demicoli’s guilt took place before the House of Representatives. Since the Second World War similar proceedings have taken place on approximately twenty-five occasions. Decisions are usually taken along political dividing lines. Twice a person charged with breach of parliamentary privilege has been sent to prison. Mr Demicoli was found guilty and sentenced to pay a fine after a very emotional parliamentary session. Before the Strasbourg institutions Mr Demicoli maintained that in these proceedings Members of Parliament sat as victims, accusers, witnesses and judges. He submitted that he therefore had not received a fair trial by an impartial tribunal. The Government argued that the Members of Parliament had not been iudex in causa sua. According to the Government the essence of the proceedings was not concerned with the reputation of individual Members but with the dignity and reputation of the whole House. In the applicant's view that would mean the "each and every Member of the House of Representatives is a iudex in causa sua".


Both the Commission and the Court emphasised that the power of the Maltese Parliament to impose disciplinary measures and to govern its own internal affairs was not in issue.
 However, in the circumstances of the present case the House of Representatives undoubtedly exercised a judicial function. The proceedings before the House therefore had to meet the requirements of Article 6 ECHR. According to the Court this was not the case:

"The two Members of the House whose behaviour in Parliament was criticised in the impugned article and who raised the breach of privilege in the House participated throughout in the proceedings against the accused, including the finding of guilt and (except for one of them who had meanwhile died) the sentencing. Already for this reason, the impartiality of the adjudicating body in these proceedings would appear to be open to doubt and the applicant's fears in this connection were justified." 

A disadvantaged party should not be (partly) responsible for the adjudication of the dispute. More in general one can seriously question whether the administration of justice by the legislative power is in conformity with the underlying rationale of Article 6 ECHR (see *** Chapter 5 §1.2 ***). In my opinion, the Court should have held that the doctrine of separation of powers leads to the conclusion that the Convention was breached in the Demicoli case. The legislature should not have been a judge, let alone in causa sua. In that regard one would have expected the Court to focus more in the instant case on the requirements of independence and objective impartiality. The Court's approach might be explained by the possibility that the Court wanted to avoid the sensitive issue of the doctrine of supremacy of Parliament which is strongly rooted in the common-law countries: on the ground of its independence, if not supremacy, Parliament cannot be subject to the supervision of the judiciary.


The wording of the Court's judgment in the Demicoli case raises the question what the implications of this decision are in respect to the most well-known exception to the rule that a disadvantaged party should not be responsible for the ensuing adjudication: contempt of court. Most legal systems grant the (presiding) judge the possibility of imposing a fine or imprisonment in order to ensure the peace and order in court as well as the dignity of the court. On the basis of the Court's judgment in the Demicoli case it appears as if this situation is also contrary to Article 6 ECHR. In the case of Putz the Strasbourg institutions had a chance of dealing with this particular issue. In the course of criminal proceedings against Putz, various penalties were imposed upon him for "offences against the good order in court proceedings". These penalties were imposed by the presiding judge. The Commission concluded that there had been a violation:

"The decisions [...] were taken by judges [...] who were directly affected by the punishable behaviour in question. As regards criminal proceedings in general, section 67 of the Austrian Code of Criminal Procedure which lays down that a judge is disqualified from carrying out judicial acts in criminal proceedings if he is the victim of the offence in question, manifests the national legislature's concern to remove all reasonable doubts as to the impartiality of a judge in such a situation. The decisions in question were thus taken by a tribunal whose impartiality appears open to doubt." 

An ingenious construction by the Commission, which enabled the Commission to refrain from giving a decision on the basis of an interpretation of the Convention. The Court used an equally ingenious construction. The result was however the opposite. The Court did not regard the imposed sanctions as ‘criminal charges’. The protection afforded by Article 6 ECHR did therefore not apply to contempt of court proceedings.
 However, in a recent admissibility decision the Court ruled that Article 6 ECHR was applicable in contempt of court proceedings for insulting judges.
 So it is not unlikely that the Court will change its position and that it will refer to its Demicoli judgment.


From a dogmatic point of view a reference to the Demicoli judgment may be considered desirable. However, in my opinion contempt of court proceedings should be differentiated from the factual situation in the Demicoli case in some respects. The proper functioning of the court could be endangered if a judge would be unable (because he is required to postpone the judicial proceedings and to put the matter before a higher judicial tribunal) to impose a sanction immediately in order to maintain order in court. The need to quickly maintain order was less great in the Demicoli case (a parliament faced with a critical publication); there was no reason for not referring the matter to the ordinary courts. The Court could also require that there is a separate post facto judicial review of the original contempt of court decision.

2.5
The actual attitude of a judge during judicial proceedings

The behaviour of a judge during trial should be such that his impartiality cannot be called into question.
 Usually, the factual attitude of a judge during the proceedings is a means of establishing partiality, but in some cases the actual behaviour of a judge will be the only reason why an applicant doubts the objectiveness of the judge.
 Frequently, these complaints will be brought by applicants under the heading of the more general requirement of a fair trial (as was discussed in *** Chapter 4 §5.2 ***). This paragraph only deals with those complaints that were examined by the Strasbourg institutions using the impartiality test.
 Most applications were unsuccessful and rejected by the Commission.

For example, a judicial decision refusing - in accordance with domestic law - the admissibility of evidence will not as such be considered sufficient to establish judicial bias.
 In the Stögmüller case, the applicant sought to establish judicial bias by asserting that the judicial proceedings had been unduly prolonged by the judge. In view of the fact that the applicant did not submit any substantial evidence of this proposition his complaint was declared manifestly ill-founded.
 The same was true in the Sofri case. The applicant complained about the fact that the disputed judgment, while acquitting the applicant, expressed doubts concerning certain ‘obscure points’. The Court held that there was no evidence to support any allegation of bias. In addition, the Court stated that, even if the trial judge had disagreed with the acquittal, that could not of itself give rise to an issue under Article 6 ECHR.
 Equally unsuccessful has been a complaint about judicial bias based on the fact that the national judge refused to seek a preliminary ruling from the Court of Justice of the European Communities.

In the Jensen case
, the applicant's complaint was of a more interesting nature. Before the trial began a preliminary court session was held. This session was aimed at producing clarity concerning the parties' position and at identifying the factual and legal circumstances of the case. During this preliminary court session the judge carried out a conciliation attempt. Within the context of this conciliation attempt, he expressed his personal view that he considered the case of the applicant without prospects of success. The applicant however refused to discontinue the case. The case was then examined in court by three judges, including the judge who had carried out the preliminary court session. The national court found against the applicant. Before the European Commission the applicant complained that the disputed judge could not be regarded as being impartial. The Commission, however, declared the case inadmissible. The Commission did not consider Article 6 violated by the fact that the judge advised litigants about the possible outcome of a case. Important in this regard was the fact that the judge did not put undue pressure on the applicant. In my view this decision is questionable. The fact that the judge did not exert undue pressure does not alter the fact that the judge had already declared his standpoint with regard to the merits of the case prior to the main hearing. He could therefore not be regarded as being completely unprejudiced at the start of the trial. The judge will feel a certain commitment towards his earlier assessment of the case. He will be aware that his statements might have raised certain expectations vis-à-vis the opposing party. Maybe a judge will even feel the desire to 'punish' a party that has turned down his proposed friendly settlement. Trying to induce parties to reach a friendly settlement (which is in itself a useful exercise) is possible without explicitly expressing a view on the merits of the arguments of both parties. If the judge prefers to give his personal assessment
 nonetheless he should in my view be disqualified from sitting as a judge during the main proceedings.

Equally interesting was the Lavents case
, in which the trial judge had expressed a personal opinion on the pending proceedings in the media. The applicant was chairman of the supervisory board of Latvia’s largest bank. The bank went into liquidation, causing severe damage to the national economy and the financial ruin of hundreds of thousands of people. The applicant was declared a suspect on a charge of sabotage and the case was eventually set down for trial in the Riga Regional Court. The presiding judge made a number of statements to the press, in which she criticised the conduct of the defence and alluded to the outcome of the trial; she also expressed her surprise that the applicant was persisting in denying the charges and called on him to prove his innocence. The applicant was eventually convicted and sentenced to nine years’ imprisonment. In his complaint to the Court, the applicant asserted that the statements made to the press by the presiding judge had indicated that she was persuaded of his guilt. In the Court’s opinion, those statements amounted to the adoption of a definite position as to the outcome of the trial, with a distinct preference for a guilty verdict against the applicant. The statements were incompatible with the requirements of Article 6 §1 and had caused the applicant to fear that the judge in question lacked impartiality. The Court accordingly held that there had been a violation of Article 6 §1 on account of the court’s lack of impartiality.

The judgment underlines the need for judges to not speak out on pending cases and show restraint when commenting in the media.

Paragraph 3

Objective impartiality

This paragraph will not examine problems related to an individual judge in a specific case, but will look at problems related to the structure and organisation of the judiciary. These more structural problems can be caused by the way in which national law prescribes the judicial tribunal to be composed, by successive exercise by a judge of different functions and by the fact that the trial judge has already been involved with the case at an earlier stage. These aspects will be discussed separately.

3.1

Composition of the judicial tribunal
The Court has indicated that a change in the composition of a trial court in the course of the proceedings need not necessarily give rise to an issue under Article 6 §1 ECHR.
 Most issues concerning the composition of a trial court are related to the involvement of lay people. This matter will therefore be discussed in some more detail below.

In various Member States of the Council of Europe some judicial functions are performed by lay people. Parties to proceedings before tribunals composed (partly) of lay judges do not seldom have doubts concerning the absolute impartiality of these lay judges. Domestic law however never provides the possibility of challenging all lay judges en bloc (see paragraph *** 1.3 ***). This has caused the European Court of Human Rights to deal early on in its existence with complaints concerning the participation of lay judges in a judicial tribunal. The Court has acknowledged in the Ringeisen judgment that a judicial tribunal does not necessarily have to be composed of professional judges (or even lawyers), but can also be composed of lay people.
 Participation of lay judges (such as civil servants, medical practitioners or other experts) can be particularly useful within the framework of specialised tribunals which require experience in complex technical matters. In this way the judicial tribunal has easy access to necessary technical knowledge and practical experience. It would be impractical in view of considerations of efficiency for professional judges to acquire a similar level of knowledge by means of a lengthy trial. The European Court is therefore not opposed to the idea of experienced lay judges participating in a judicial tribunal:

"Besides, the domestic legislation of the Council of Europe's member States affords many examples of tribunals in which professional judges sit alongside specialists in a particular sphere whose knowledge is desirable and even essential [emphasis added, MK] in settling the disputes within the tribunal's jurisdiction." 

This is equally true in the field of proceedings of a disciplinary nature.
 In the Tyler case the Commission was confronted with a complaint concerning English ecclesiastical law. English law established a system of ecclesiastical courts in the Church of England. Part of the jurisdiction of these courts involves the enforcement of clerical discipline. Each diocese has a Consistory Court, with the possibility of appeal to either the Arches Court of Canterbury or the Chancery Court of York. The diocesan chancellor who presides over the consistory court is appointed by the bishop of the Church of England, which according to the applicant was in breach with the requirements of Article 6. The Commission, in its admissibility decision, noted in this regard:

"The Commission finds it appropriate for a tribunal dealing with what are essentially disciplinary matters to have some participation from the body concerned." 

As a general rule, participation of lay judges in judicial tribunals is not contrary to Article 6 ECHR. Exceptions to this rule are, however, possible if special circumstances exist. This became clear in the case of Le Compte, Van Leuven & De Meyere.
 In the national proceedings the applicants had challenged the functions of the Ordre des médecins, a medical association of which one needs to be a member in order to practise medecine. The case between the applicants and the medical association was heard by, inter alia, a Provincial Council and an Appeal Council of the Ordre de médecins. These councils exist of medical practitioners and judges. The medical practitioners were either connected with the Ordre or had interests similar to those of the Ordre des médecins. According to the Commission the medical members of the tribunals could therefore not be considered as impartial. These members had to be, in view of the merits of the dispute, considered "unfavourable to the applicants since they had interests very close to those of one of the parties to the proceedings". Participation of lay judges can in principle be regarded as desirable, but under the specific circumstances it was regarded unacceptable. The Court did not agree with this argument and limited its review to the subjective test. Personal bias of any of the medical members could however not be proven.


The Court's approach changed in the case Langborger.
 The applicant, a Swedish national, rented an appartment. The lease contained a "negotiation clause", a provision in a lease whereby the tenant agreed to be bound by the terms of the lease, in particular regarding the rent, as accepted by the representative associations (a landlords' union and a tenants' union). The applicant proposed to his landlord the conclusion of a new agreement with a fixed rent, deleting the negotiation clause. Following the rejection of his offer, the applicant brought the dispute before the Rent Review Board and subsequently before the Housing and Tenancy Court. Both specialised tribunals were composed of professional judges and lay assessors. These lay assessors were nominated by respectively the landlords' union and the tenants' union. Both organisations derived their very existence from rent negotiations. The Court began by stating that the lay assessors "appeared in principle" to be extremely well qualified because of their specialised experience to participate in the adjudication of disputes between landlords and tenants. This did not however exclude the possibility that their impartiality could be open to doubt in a particular case. As regards objective impartiality the Court then noted:

"[...] they [the lay assessors, MK] had been nominated by, and had close links with, two associations which both had an interest in the continued existence of the negotiation clause. As the applicant sought the deletion from the lease of this clause, he could legitimately fear that the lay assessors had a common interest contrary to his own [...]"

The Commission elaborated on this judgment in a similar case against Sweden, in which the composition of specialised labour courts was challenged. These labour courts were partly composed of lay assessors which had been nominated by labour market organisations, i.e. employers' organisations and employees' organisations. The Commission:

"With respect to the objective impartiality of the lay assessors nominated by the employers' and the employees' organisations, the Commission considers that, in accordance with the principles developed in the Langborger case, the decisive issue is whether the balance of interests in the composition of the Labour Court was upset and, if so, whether any such lack of balance could make the Court lack the requirements of impartiality and independence in the determination of the particular dispute before the Court. This could be so either if the lay assessors had a common interest contrary to those of the applicant or if their interests, although not common, were such that they were nevertheless opposed to those of the applicant." 

The Court confirmed this line of reasoning in a similar Icelandic case. The Icelandic Labour Court system provides that the interests of both the employers and of the employees are represented in the composition of the Labour Court. The Court stated in a 1999 admissibility decision that this could not be considered to be contrary of Article 6 ECHR, “if no imbalance between what might be seen as conflicting interests arises in the case concerned. There must be a guarantee of equality between the parties in regard to the influence they exercise on the composition of the court”.

These decisions indicate that the Strasbourg case-law will not necessarily consider the Convention to have been breached if only a few of the lay assessors had an interest opposed to that of the applicant. However, in that case there should also be lay assessors present on the bench of the tribunal who in view of the substance of the dispute should be considered to be sympathetic vis-à-vis the interests of the applicant. Both groups of lay assessors should be more or less balanced.

The assumption that participation of lay assessors in a judicial tribunal is in accordance with the Convention can therefore be reversed by the existence of special circumstances. An interesting case in this regard is the Van Marle a.o case.
 The application to the Commission concerned the proceedings in which the applicants had sought to be qualified as certified accountants. A Board of Admission had determined that the applicants lacked sufficient professional competence for the exercise of the profession of certified accountant and therefore did not grant them the right to practise. The decisions by the Board of Admission, in which the registrations of the applicants were rejected, were challenged before the Board of Appeal which confirmed the original decisions. This Board was composed of judges and lay assessors, who were experts in the field of accountancy. The applicants complained about the objective impartiality of the lay assessors in these Boards. They submitted that among the approximately 6000 persons exercising the profession of accountant, approximately 700 were members of the Dutch Order of Accountants (NOVA) while the remaining 5300 accountants were either members of other professional organisations, or did not belong to any such organisation. The applicants further observed that both Boards were composed almost entirely of members of NOVA. Moreover, amongst candidates requesting certification, 90% of NOVA members had been accepted, whilst only 20% of non-associated or otherwise associated candidates had been accepted. According to the applicants, the strong influence of NOVA members on the Board had given other NOVA members an unjustified advantage when they sought certification. The Commission declared the case admissible; the Court subsequently held that Article 6 was not applicable.
 This case is, for the purposes of this research, primarily interesting because of the evidential aspect. The doubts concerning the impartiality of the NOVA members were based on statistical material. This is fairly unusual in Strasbourg proceedings.
 In my view, statistical material can only provide an indication of bias. This kind of evidence cannot be of a decisive nature. I would be hesitant to qualify statistical evidence as such to be sufficient to declare a complaint about judicial bias to be well-founded. Results from statistical material are too abstract, manipulation of results in a desired direction too easy and the classification of comparable categories too arbitrary. But perhaps it would be possible – in case of convincing statistical data – to reverse the burden of proof.

Regardless of the existence of so-called "special circumstances", administration of justice by lay judges will have to fulfil certain safeguards in order to convince the Court that the requirements of Article 6 are met. The lay judge will, for example, officially have to sit in a personal capacity. This does, however, not mean that the lay judge cannot be appointed by a professional association or by an administrative authority, as long as the lay judge does not act as a representative of this association or authority.
 It is equally important that the lay judge is able to perform his judicial functions without receiving instructions from the administrative authorities (in case civil servants participate as lay judges in the proceedings) or from the association that has appointed them (for example, employers' or employees' unions, landlords' or tenants' organisations, professional associations).
 The Court also examines the exact nature of the instructions that could possibly have been given to the lay judge. In the Sramek case the applicant complained that one of the lay judges, a lawyer, could have received instructions from the government if he had been engaged to represent them in legal proceedings. The Court however ruled that, even if he had, his impartiality could not be called in question on that score alone.
 These hierarchical links will be assessed by the Court "given the situation in law and in fact".
 In case judicial tasks are attributed to civil servants, the Commission has attached importance to a clear organisational division between the judicial functions exercised by the civil servant and his ordinary activities in his administrative unit.
 This is even more important if an administrative authority is one of the parties to the proceedings.

The additional presence of professional judges in the judicial tribunal is irrelevant for the Court (and in past cases the Commission) once it has been established on the basis of the foregoing that the administration of justice by the lay judges was not in conformity with the requirements as laid down in the Convention.
 That being said, it does seem as if the Court attaches more importance to the influence of the allegedly biased lay judge(s) on the final judgment of the tribunal as a whole.

3.2
Cumulation of functions 

The exercise of extra-curricular activities can guarantee that a member of the judiciary keeps in touch with different aspects, trends and beliefs of society. A competent judge should not deliver justice from an ivory tower, but has to try to take account of generally accepted values within society. In general, it is nonetheless considered undesirable if a judge is publicly associated with a different (non-judicial) function. Usually, national legislation even provides rules regarding incompatibilities: tasks which are deemed to be incompatible with the exercise of judicial functions. Despite national legislation of this kind, several applications have been brought before the Strasbourg institutions complaining about the fact that the national judge exercised non-judicial functions. This part of the Court’s case-law can potentially have repercussions on some highly respected European institutions, like Councils of State (see *** Chapter 8 §3 ***, in which the Strasbourg case-law concerning Councils of State will be discussed), the British House of Lords
, the Dutch Supreme Court
 and several other institutions.

The combination of prosecuting and judicial powers 

In the case of Jón Kristinsson
 (1989) the Commission was confronted with the Icelandic judicial system in which investigative and judicial powers were combined. Outside the city of Reykjavik, town and county magistrates acted both as chiefs of police and judges in criminal proceedings. In the present case the applicant was charged with certain breaches of the Traffic Act. Under national law the (deputy) chief of police had the task of affording the applicant the opportunity of settling the case by paying a fine for the alleged breaches of the Traffic Act. No further criminal action would be taken if payment of the fine were received. In order to fulfil this task the (deputy) chief of police had to satisfy himself, on the basis of the material produced by his police officers, that the applicant had violated the Traffic Act, that the fine for the offence would not exceed a certain amount if the case went before the courts and that the fine to be imposed would be appropriate. In two letters the deputy chief of police afforded the applicant the opportunity of settling the case outside of court. The applicant, however, did not accept the offers. In the subsequent judicial proceedings the deputy chief of police acted as both investigating and trial judge. The Icelandic government maintained that the procedure followed by the deputy chief of police was a matter of routine. No aspect of the procedure would therefore have influenced the attitude of the deputy chief of police when the case was later brought up in court. Offering a settlement, according to the government, did not reflect an opinion about the applicant's guilt. The Commission, however, unanimously disagreed with this position and considered that there had been a violation of Article 6. The Commission referred moreover to the fact that the deputy chief of police / investigating judge / trial judge had in the latter capacity sat as the sole judge. Nor did the Commission accept the argument of the Icelandic government that the judicial system had a historical and geographical origin and that the conditions prevailing in Iceland were significantly different from those of other member States of the Council of Europe. The European Court is usually not sympathetic towards this latter kind of argument either.
 In my view, any High Contracting Party is obliged to comply with the Convention despite its historical and geographical situation. Upon ratification of the Convention a High Contracting Party accepts a duty under public international law to comply with its obligations under the Convention. The contracting State is responsible for any organisational deficiencies when implementing its obligations under the Convention into the national legal order.
 A friendly settlement was reached in the case of Kristinsson and the case was struck off the list before the Court had been able to give a judgment on the merits of the case.

The Court was confronted with a similar issue in the case of Thorgeir Thorgeirson (1992). Under Icelandic legislation less serious criminal cases, which did not warrant an adversarial procedure, could be examined in the absence of the public prosecutor. This meant, according to the applicant, that district court judges were empowered in such cases to take over the prosecutor's functions. In the present case, however, the public prosecutor had been present at all the sittings at which evidence was submitted and witnesses were heard. According to the Court therefore the judge in the absence of the public prosecutor did not have to...

"[...] conduct any investigation into the merits of the case, let alone to assume any functions which might have been fulfilled by the prosecutor had he been present." 

Since there had not been a proper cumulation of functions under the concrete circumstances the Court held that there had not been a violation of Article 6 ECHR. So, the Court did not speak out on the issue.

The next opportunity came in the case of Padovani (1993), in which once again the combination of prosecuting and judicial functions was disputed. The Commission took a similar decision as in the Jón Kristinsson case:

"It [the guarantee of impartiality, MK] also requires that the judge, who is placed above the parties, should remain separate from them. To the extent that all criminal proceedings are based on an indictment which is challenged by the defence, the separation of the judge can only be guaranteed if responsibility for formulating the indictment falls on a person other than the judge [...] The functions exercised by the judge in this case are fundamentally incompatible." 

The Court did not agree with the generally phrased decision of the Commission. On the basis of the facts of the concrete case it came to the opposite conclusion. The Court clearly did not want to give a general assessment of the relevant legislation. It is established case-law of the Court that it is not the task of the Court to review the relevant law and practice in abstracto. The Court has always emphasised that its review concentrates on the actual application of the general rule to the individual applicant.
 The Court's hesitance to conduct an in abstracto review is not always satisfactory (see also *** Chapter 3 §12 ***). Firstly, because the concurrent exercise of different functions can be generally incompatible with the requirements of the Convention. This necessarily means that the disputed administrative practice or national legislation also infringed the individual's rights in the concrete case. Sometimes it is inevitable to express a general assessment when dealing with a specific complaint (for example, complaints concerning judicial independence). In practice, the Court regularly renders a judgment in which it expresses an opinion about the national system as such.
 Secondly, the Court would be wise to change its position regarding more general judgments in view of the increasing workload of the Court. Thirdly, a more general judgment which does not exclusively focus on the particular circumstances of the concrete case would provide more clear guidance to national (judicial or legislative) authorities. Finally, one sometimes gets the impression that the Court uses the limited nature of its review as an excuse for not having to deal with the (possibly sensitive) issue. In the case of Padovani the Court did not want to give a general assessment of the relevant legislation. Only a few paragraphs later the Court refers to the efficiency of the disputed procedure (in which the pretore is also responsible for certain prosecuting tasks) and to the fact that the "flexible" procedure enables Italy to fulfil its obligations with regard to the "reasonable time" requirement. It seems as if the judgment in the case of Padovani is the result of the many Italian 'length of proceedings' cases.

The simultaneous exercise of judicial functions and activities as a solicitor

The Danish Supreme Court has once ruled that a legal advisor of the Ministry of Justice working as a substitute judge was contrary to the requirement of objective impartiality as laid down in Article 6 ECHR.
 However, does this decision of the Danish Supreme Court flow directly from the Court’s case-law?

Until recently only the Commission had ruled on the compatibility of substitute judges with the requirements of Article 6 ECHR. The Commission did in principle not have any objections against the use of substitute judges. In the case of K. – Switzerland 
, the applicant complained about the alleged partiality of the Aargau Administrative Court since the lawyer of the opposing party was also a substitute judge at this administrative court. On a national level the complaint was dismissed. The domestic court found that a problem could arise if ordinary judges also acted as lawyers in the proceedings before the bench. Then the impression could arise that certain cases were being privileged. In the opinion of the national court, the situation was different in the case of part-time substitute judges, such as the lawyer in question. These substitute judges were only called to sit on certain cases if ordinary judges were prevented from doing so, or if the substitute judge had specialised knowledge. In case of part-time substitute judges, no personal links would arise with other judges on the bench. In fact, it would not be possible to find sufficient legally trained persons as substitute judges, if they were not permitted to act as lawyers. The European Commission declared the case inadmissible, by simply referring to the reasoning of the judgment of the national court. In my view this is unfortunate. The Commission should have taken this opportunity to give a more detailed ruling (which furthermore should have been based on arguments stemming from the method of interpretation of the Convention) on a problem of such practical importance.

In December 2000 the Court was confronted with a similar case. In the case of Wettstein – Switzerland, the Court dealt with acting solicitors performing judicial functions. The applicant was the owner of several properties, which led to various legal proceedings. In 1995 the applicant filed an action with the Administrative Court of the Canton of Zürich, the bench of which was composed of five judges of which the presence of two judges was disputed. Judge R. acted against the applicant in separate building proceedings as the legal representative of the municipality. Judge L. shared office premises with R. and another lawyer W. who had previously acted as legal representative in yet other proceedings against the applicant. The applicant complained before the Court of the lack of impartiality of Judges R. and L. The Court started off by making an unusual statement:

“[…] there is no reason to doubt that legislation and practice on the part-time judiciary in general can be framed so as to be compatible with Article 6.” 

The Court emphasises that it has to confine itself to an examination of the concrete case before it. It almost seems as if the Court wishes to underline that the mere fact that a lawyer acts as a substitute judge is not in itself incompatible with the Convention.


However, in the concrete circumstances the Court (unanimously) did find a violation of the objective impartiality test. The Court worked on the premises that trained lawyers are called upon to represent the interests of constantly varying parties and then took various factors into account:

· whether there was a material link between the proceedings in which the person in question had acted as a substitute judge and the separate proceedings in which the person in question had acted as legal representative;

· whether there had been an overlapping in time of the two proceedings in which the person in question had acted on the one hand as a substitute judge and on the other hand as legal representative of the opposing party.

The first factor had not been a problem in the specific case at hand, the second factor had been problematic. The Court then observed with regard to the fact that an office colleague of Judges R. and L. had in other proceedings represented the opposing party that this “while only of minor relevance, could be seen as further confirming the applicant’s fear that judge R. was opposed to his case”.
 The Court hereby indicates that this is merely an aggravating circumstance, but that it would not suffice to find a violation of the Convention merely on the basis of the fact that an office colleague of a solicitor / substitute judge is familiar with one of the parties.

Complaints concerning the Dutch system of substitute judges have also been brought before the Court, but so far these complaints were unsuccessful. In the Sanders case, the applicant complained that, in civil injunction proceedings (kort geding) taken by him in order to obtain an interim measure, both the Hague Regional Court and the Hague Court of Appeal could not be considered an impartial tribunal. The Court declared the case inadmissible, however, since proceedings aimed at obtaining an interim measure did not involve the determination of a civil right.

The exercise of judicial functions and involvement in the legislative process

In September 2003 the Court declared admissible a complaint concerning the fact that a Court of Appeal judge was also a Member of the Finnish Parliament at the time.
 Under the Finnish Parliamentary Act, there is incompatibility between being a Member of Parliament and holding certain high positions in the judiciary, but there are no restrictions on being a member of a Court of Appeal. However, a decision on the merits of the complaint has not yet been delivered by the Court.

In the McGonnell case
 the constitutional position of the bailiff of Guernsey was disputed. The bailiff is the ‘chief citizen and representative’ of the island and fulfils various judicial, legislative and executive functions. The applicant complained about the cumulation of these functions, claiming that the bailiff in the exercise of his judicial functions could no longer be considered to be ‘independent’ in the sense of Article 6 ECHR. The Court, once again, emphasised that its role is not to give an in abstracto judgment on the constitutional framework of the country concerned:

“51.
[…] neither Article 6 nor any other provision of the Convention requires States to comply with any theoretical constitutional concepts as such.”

The Court, in paragraph 52 of its judgment, also clarified that it would adopt a broad interpretation of the notion ‘exercising a non-judicial function’:

“[…] even a purely ceremonial constitutional role must be classified as a ‘function’ […]”

The operative passage of the Court’s judgment indicated that the Court would find a violation of Article 6 ECHR in case one and the same person performed various functions:

“55.
[…] any direct involvement in the passage of legislation, or of executive rules, is likely to be sufficient to cast doubt on the judicial impartiality of a person subsequently called on to determine a dispute over whether reasons exist to permit a variation from the wording of the legislation or rules at issue.”

In the specific case the Court, unanimously, found a violation of Article 6 ECHR. The above consideration however also indicates that the Court is not inclined to find a violation merely on the basis of the fact that a constitutional system assigns both judicial and non-judicial tasks to the same institution.
 Another category of cases, i.e. cases dealing with the various Councils of State (like Procola and Kleyn), will be discussed separately in *** Chapter 8 §3 ***.

3.3
Prior involvement of a particular judge 

3.3.1
Pre-trial decisions

Most of the relevant case-law in this field has been developed by the Court within the framework of criminal proceedings.
 The problem submitted to the Court is often related to a trial judge who has already been involved in ordering the (prolongation of the) pre-trial detention of the defendant
 or a trial judge who has been involved in the committal for trial of the defendant
 or a trial judge who has also been the investigating judge in the case
. The case-law of the Court with regard to judicial impartiality and 'pre-trial decisions' is fairly casuistic
, but nevertheless can some general principles be discerned.

According to standing case-law of the Court, the mere fact that a trial judge has taken pre-trial decisions is insufficient to justify fears as to his impartiality.
 Compatibility with the Convention will depend on "the scope and nature of these decisions".
 When interpreting this phrase, at least five factors are of importance in the Court's case law.

· The Court will examine whether the substance of the legal issue in the ‘pre-trial decision’ is the same as the legal question to be addressed by the same judge during trial (like the merits of the case, the defendant's guilt, et cetera). In case the substance of both legal questions is similar, the Court will examine the degree of conviction required from a judge in the pre-trial stage with regard to issues that return for his consideration during the trial stage.
If the pre-trial questions, which the judge had to answer, were not the same as those, which were decisive for the final judgment (or the judge only dealt with the issue summarily), the Court will usually endorse the pre-trial activities. The Court's approach seems partly to be inspired by considerations of efficiency. Examples include the Saraiva de Carvalho case, in which the national judge in the initial stage of the proceedings merely had to determine “whether the file, including the prosecution’s charges, amounted to a prima facie [emphasis added, MK] case such as to justify making an individual go through the ordeal of a trial”.
 The same is true for the Fey case, in which the extent and nature of the pre-trial measures taken by the trial judge had been limited to the collection of simple information and the interrogation of one witness.

If on the other hand, the judge has already expressed his opinion on an issue which he has to settle when giving judgment at the trial, a party would hold objectively justified fears. In the Hauschildt case
, for example, the trial judge had also taken pre-trial decisions in the case, including those concerning detention on remand. Under domestic law a judge could only order the detention on remand of a suspect if the judge was convinced that there was “a very high degree of clarity” as to the question of guilt. Under these special circumstances the Court held that the difference between the issue the judge had to settle in the pre-trial stage and the issue he had to settle at the actual trial had become tenuous. This also indicates the importance of the manner of formulation in the domestic law. Another example can be found in the Ben Yaacoub case
 concerning the sentencing of an accused by a court presided over by a judge who previously had committed the accused for trial. Because of his involvement in the pre-trial stage, the trial judge had a detailed knowledge of the applicant's case and personality, with the risk that he would form a preconceived opinion as to the latter's guilt. In the pre-trial stage, the judge had to determine whether ‘substantial evidence’ for the guilt of the defendant was present. At the trial stage, the judge had to determine the ‘proof’ of guilt of the accused. The Commission stated in its report that the difference between both concepts got “somewhat blurred when the same judge is presiding at both stages”. Especially, because under domestic law a ‘profound belief’ of the judge would be sufficient to determine the ‘proof’ of the accused. In these circumstances the Commission held that the accused could entertain legitimate doubts concerning the impartiality of the judge in question.
· The second factor is related to the state of affairs in the specific proceedings as regards evidence. In the Nortier judgment the Court did not find that the pre-trial involvement of a Dutch juvenile judge impaired his impartiality in the ensuing trial because the questions which he had to answer when taking these pre-trial decisions were not the same as those which were decisive for his final judgment. The judge only had to ascertain summarily that the prosecution had prima facie grounds for the charge against the defendant (the above-mentioned first criterion). But then the Court went on by saying that
"The charge had, moreover, been admitted by the applicant and had already at that stage been supported by further evidence." 

Apparently, this constituted an additional factor for the Court to reach the conclusion that the Convention had not been breached.

· The third criterion relates to the question whether the trial judges have to review the lawfulness of the pre-trial decisions taken or ordered by one of them as the investigating judge. In the De Cubber case, the Court held: “The accused may view with some alarm the prospect of the investigating judge being actively involved in this process of review".

· The fourth factor is related to the question whether the disputed judge can exert a certain influence over his fellow judges in view of the fact that he has already acquired a detailed knowledge of the case file. In the De Cubber case, the Court noted in this respect with regard to a Belgian investigating judge:

"[...] the judge in question, unlike his colleagues, will already have acquired well before the hearing a particularly detailed knowledge of the - sometimes voluminous - file or files which he has assembled. Consequently, it is quite conceivable that he might, in the eyes of the accused, appear, firstly, to be in a position enabling him to play a crucial role in the trial court and, secondly, even to have a pre-formed opinion which is liable to weigh heavily in the balance at the moment of the decision.” 

· And finally the fifth criterion seems to be whether the fears concerning the lack of impartiality can be negated by the actual behaviour of the trial judge. In the Fey case, the Court stated – when it was examining the pre-trial involvement of the trial judge: “[…] it should be noted that she [the trial judge, MK] did acquit Mr Fey on one of the two counts”.

Overlooking the body of case-law, one has to conclude that this refined system does not often lead to the finding of a violation by the Court. This conclusion seems to be supported by the (few) examples in the Court's case-law in civilibus. In S. – Switzerland, the Commission was confronted with ‘pre-trial decisions’ in liquidation proceedings, in the sense that the trial judge had decided in summary proceedings provisionally to grant the execution of a payment claim. The fact that the trial judge had also taken the decision in summary proceedings was insufficient to cast doubt on the impartiality of the judge. The judge had, according to the Commission, only undertaken “a summary and formal assessment of the available material”. And therefore the Commission concluded that

“[…] the mere fact that a judge has first summarily and provisionally determined a request for execution and later decides on a subsequent action raising the same issue cannot in itself justify fears as to his impartiality.” 

Other examples are all related to family law. In the Nordborg case, the Commission was confronted with a complaint concerning judicial bias on the ground that the same judges decided first on the immediate care order and then on the final care order. The Commission did not consider the Convention breached because the judge's examination of the case at the pre-trial stage was deemed to be different from the examination in the subsequent proceedings:

"As regards the first examination the courts were required to examine whether it was ‘likely’ that a final care order would be issued and whether the courts' final decision on the care could be awaited. This examination involves a summary assessment of the available material, and is different from the assessment as to whether a final care order should be issued." 

Some commentators justify the organisation of the proceedings in a manner that a single judge deals with the case from the pre-trial investigation until the execution of the sentence, by referring to the need to develop a relationship of trust between the juvenile judge on the one hand and the minor and his parents or guardian on the other. Others emphasise that juveniles facing criminal charges and trial are as fully entitled as adults are to benefit from all the Convention requirements for a fair trial.

3.3.2
Judge has to decide procedural matter twice after partial change in composition of the tribunal

This situation has only once been put before the Commission. In a Dutch case, the applicant was charged with several offences against the Opium Act. In an interlocutory judgment the Court of Appeal declared the prosecution admissible and found that the evidence against the applicant had been lawfully obtained. A few months later, the Court of Appeal fully recommenced its examination of the case since one of its judges had been replaced. The Court of Appeal – in its new composition – examined the preliminary objections again and rejected them on the same grounds. The Commission declared the complaint concerning judicial bias of those judges who were involved in both interlocutory judgments manifestly ill-founded. It considered that the fact that two of the three judges, who had remained in the same function, dealt with these preliminary issues twice did not justify the conclusion that the applicant’s fears that the two judges at issue were lacking impartiality was objectively justified:

“[…] the Commission observes that there is no general rule resulting from the obligation under the Convention for courts to be impartial to the effect that, if a trial court’s composition changes, all judges involved in the previous proceedings before that court should be replaced by others.” 

It almost seems as if the Commission accepted a 'minimum level of severity' with regard to Article 6 complaints. One could argue that the objective impartiality of the remaining two judges appears to be threatened by the fact that they already formed an opinion about the preliminary issues (and by the fact that they could influence the ‘new’ member of the court). However, the Commission considered the gravity of the problem to be too insignificant to conclude that the Convention has been violated. I agree with the necessity to introduce such a ‘minimum level of severity’ in Article 6 cases. Considerations of efficiency need to be taken into account. Otherwise, it would become impossible for a court system to operate swiftly and smoothly. Having said that, the Strasbourg Court has to be careful not to become too lenient. In this regard it seems prudent to differentiate this situation with (quasi) appeal constructions which will be discussed in the following paragraph.

3.3.3
‘Appeals’ judge has already been involved in first instance proceedings

An appeals judge is supposed to remedy possible deficiencies of the proceedings in first instance. In case national law provides in the possibility of an appeal
, the appellant needs to be reassured that his case will receive a fresh examination. The appellant’s confidence in the proper functioning of the administration of justice will be seriously undermined if the first instance judge (who in the meantime has been promoted within the judicial system) deals with the appeal. In my opinion, there can be no doubt that the European Court would hold the Convention breached in case it would be confronted with such a situation. However, the Court has never given an explicit ruling on the issue.

The issue did arise in the Drozd and Janousek case.
 Drozd and Janousek were charged with armed robbery in Andorra. They were sent for trial and appeared before the Tribunal de Corts. The court found both defendants guilty, who subsequently lodged the only appeal which was then open to them, an appeal to the same judges to reconsider their ruling. This appeal was dismissed. Drozd and Janousek complained in Strasbourg that they had not had a fair trial. However, the Convention was not applicable in the territory of Andorra. The applicants therefore directed their complaint against France and Spain for their ‘indirect’ involvement in the Andorran legal system. The Court held that France was not obliged to verify “whether the proceedings which resulted in the conviction were compatible with all the requirements of Article 6 of the Convention”. The Court stated that a Contracting State would only be obliged to refuse its cooperation “if it emerges that the conviction is the result of a flagrant denial of justice”. In the circumstances of the case, the Court concluded that it had not been shown that France was required to refuse its cooperation. The judgment raises several questions which were discussed in Chapter 4 §4.8. Whatever the deficiencies of this judgment may be, in my opinion one cannot deduce from the Court’s judgment in the Drozd and Janousek case that the Court will find the involvement of a judge in appellate proceedings who was also involved in first instance proceedings compatible with the requirements of Article 6 ECHR in all circumstances. The ‘indirect application’ of the Convention had a decisive effect on the outcome of the case.

The same problem was submitted to the Court in the Oberschlick case. However, the specific facts underlying this case did not compel the Court to give an abstract ruling since prior involvement by the judge had been forbidden under domestic law as well. A provision in the Austrian Code of Criminal Procedure laid down that the Court of Appeal shall not comprise, in a case like this, any judge who has previously dealt with it in the first set of proceedings. The Court therefore concluded:

“[…] the failure to abide by this rule means that the applicant’s appeal was heard by a tribunal whose impartiality was recognised by national law to be open to doubt.” 

This reference to domestic law by the Court is an exception to the rule that Convention rights need to be interpreted autonomously. In my mind it would have been more sensible if the Court had based its finding of a violation on arguments derived from the principles underlying the Court’s own case-law concerning Article 6 ECHR. A disadvantageous side effect of solely basing a violation of the Convention on non-compliance with domestic law is that Contracting States are being ‘punished’ for providing a higher level of protection in their national legislation. The Court’s line of reasoning in the Oberschlick case is not particularly an incentive for state authorities to offer a higher level of protection to their citizens than is required by the Convention.

This paragraph will also deal with constructions in which domestic law provides for quasi appeals within the same level of jurisdiction. This first raises the question whether prior involvement of some judges of a specific court already leads to an appearance of bias with regard to other members of that same court. The Commission has answered this question in the negative:

"[...] it must be noted that in the present case the chamber was the same merely in a formal sense, namely according to the rules of the internal court organisation. In fact it was composed of different judges and it does not appear that the mere circumstance of their belonging to the same administrative unit within the court could in any way impair their impartiality.” 

This leaves the question whether a case can be examined by the same judge within the same level of jurisdiction. In some countries with regard to certain categories of cases, a case will first be examined by an unus iudex. Domestic law can provide in the possibility to object against the decision taken by the unus iudex. This objection will then be examined by a full tribunal, often under the presidency of the unus iudex. The question arises whether this unus iudex can still be considered an objective and impartial adjudicator, having already expressed his opinion on the merits of the case. In the De Haan case, the Court was confronted with a dispute on the basis of the Dutch Health Insurance Act. In accordance with this Act, the Occupational Association for the Chemical Industry decided that De Haan could no longer be regarded as unfit for work and, consequently, was no longer entitled to sickness benefits. De Haan lodged an appeal against this decision with the Appeals Tribunal. The Acting President of this Appeals Tribunal, Judge S., decided, in simplified proceedings, that the appeal was unfounded. De Haan filed an objection against this decision, which automatically rendered the Acting President's decision void ab initio. The objection was then examined by the Appeals Tribunal, composed of Judge S. as President and two lay judges. The Appeals Tribunal rejected De Haan's appeal again. De Haan then complained that Article 6 ECHR had been violated insofar as Judge S. had decided first on her appeal and then on her objections against his first decision. Under Dutch law
, the possibility of filing an objection can formally not be regarded as an appeal to a higher judicial authority (the judgment in simplified proceedings is void ab initio), but in a more material sense it does strongly resemble the situation in which the same judge deals with a certain dispute in first instance and in appeal. The judge has already formed an opinion on the merits of the case when he participates in the examination of the case on the full bench (regardless of the fact that the judge will take account of additional submissions). The Commission considered the latter argument to be decisive and concluded in an unconditional manner and unanimously that the Convention had been violated:

"The Commission considers that, although the decision of the full Appeals Tribunal was based on more extensive submissions and on a more complete material than the previous decision taken in simplified proceedings, the fact that Judge S. had already decided on the same subject-matter was an element which could arouse in the applicant a legitimate fear that he might be influenced by his previous decision in the case." 

The Court concurred with the Commission, but formulated its judgment in a more nuanced manner:

"The decisive feature of the case is that Judge S. presided [emphasis added, MK] over a tribunal called upon to decide on an objection against a decision for which he himself was responsible [...]. It is also significant that the tribunal was composed of a professional judge assisted by two lay judges [emphasis added, MK]." 

The Court does therefore not pass judgment on the system as such, but the Court's ruling can be regarded as a clear warning. This warning can be relevant for other comparable constructions, such as revision and internal appeal.

The ‘internal appeal’-construction is used in domestic law (for example in the Netherlands Antilles), but also in the procedure before the European Court of Human Rights itself! After registration of an application, a complaint will be assigned to a Chamber of seven judges (including the 'national' judge). If a case raises a serious question affecting the interpretation or application of the European Convention on Human Rights or an important issue of general importance, the case can be referred to the Grand Chamber for a ‘re-hearing’. Judges from the Chamber that made the initial judgment are excluded, in order to guarantee complete impartiality. However, to ensure the consistency of the Court's case law, the president of the Chamber and the national judge will participate in the proceedings before the Grand Chamber. This construction could be contrary to its own case law, as laid down in the De Haan judgment.
 The person responsible for a fresh review should not be the same person as the person being reviewed.

Similar considerations seem to apply with regard to revision proceedings. With regard to some disputes, first instance proceedings are held before the highest national judicial body. In these cases, revision is a legal remedy with a similar nature as an ordinary appeal. There is only one difference: the case is submitted once again to the same body, the highest national judicial body. It is possible that in these revision proceedings some of the justices were also involved in the original proceedings. One may wonder whether the justices will be inclined to admit that they made a mistake in the first set of proceedings. It is true that the question of law that needs to be addressed in the revision proceedings may be different from that of the first set of proceedings, but that does not mean that those justices will also be the most suitable judges for providing an objective examination. The justices are required to give a value judgment concerning the first set of proceedings in the revision proceedings. Once again, the person responsible for a fresh review should not be the same person as the person being reviewed. In my opinion, Article 6 ECHR should be interpreted as requiring that the composition of the court is changed in the second set of proceedings.
3.3.4
Lower judge has to decide the same case after the superior judge annulled the original judgment and transferred the case back

In one of its earliest judgments the Court already stated that:

"[...] it cannot be stated as a general rule resulting from the obligation to be impartial that a superior court which sets aside an administrative or judicial decision is bound to send the case back to a different jurisdictional authority or to a differently composed branch of that authority." 

However, the Court does give itself the opportunity to reach a different conclusion in other factual situation (‘as a general rule’). It is true that the court in the 'lower' level of jurisdiction will already have expressed its opinion on the merits of the case, but in practice this will be of little influence on the outcome of the case. The lower judge is bound by the judgment of the appeals or cassation judge and is only allowed to conclude the dispute in accordance with the ruling of the higher court. In that sense the role of the lower judge - after having the case referred back to it - is a formalistic one.

This raises the question whether it would be compatible with the Convention if the role of the lower judge exceeds being merely marginal and formalistic. What if the judgment of the higher tribunal leaves the lower court a discretionary power to rule on the merits of the case again? That situation arose in the Diennet case. Diennet was a general practitioner living in Paris. He was the object of disciplinary proceedings for professional misconduct. The disciplinary section of the National Council of the Ordre des médecins disqualified him from practising medicine for three years. However, the Conseil d’Etat quashed that decision on the ground that there had been a purely procedural irregularity in the proceedings and remitted the case to the disciplinary section. Subsequently, the same section of the National Council again disqualified Diennet from practising medicine for three years. Diennet then complained that Article 6 ECHR had been violated since three of the seven members of the disciplinary section of the National Council, including the rapporteur, had already heard the case on the occasion of the first decision. In the Court’s view, there was no ground for legitimate suspicion. The Court held that the second decision “would necessarily have had the same basis, because there were no new factors”.
 It seems therefore that the fact that the lower judge is free to rule again on the merits of the case is not in itself incompatible with the Convention.

This might be different – and in my opinion: should be different – in case the lower judge has discretion to rule on the merits of the case again and the underlying factors of the case are no longer identical compared to the time the judicial body had to take its first decision. In those circumstances an applicant may fear that his case will not receive a ‘fresh re-examination’. An applicant may obviously also fear bias in case the lower tribunal does not take its second decision in conformity with the decision of the superior tribunal. In the latter case, however, an applicant will often have the opportunity to have recourse to national remedies. According to a decision by the Commission it will also be relevant whether the lower tribunal is de facto composed of the same judges who took the original decision. The applicant in this case complained that the Court of Appeal, which reconsidered his case after it had been referred back to that court by a Supreme Court decision, was not impartial because it was the same chamber, which had already dealt with the case. The Commission held that there had not been a violation of the Convention:

“[…] even assuming that the reference back to the same court chamber which has already previously dealt with a case might under certain circumstances raise an issue as to its impartiality, it must be noted that in the present case the chamber was the same merely in a formal sense, namely according to the rules of the internal court organisation. In fact it was composed of different judges and it does not appear that the mere circumstance of their belonging to the same administrative unit within the court could in any way impair their impartiality.” 

However, it is interesting to note that the Commission – like the Court in the Ringeisen judgment – phrased its decision in a careful manner (“might under certain circumstances raise an issue”). In my opinion, a lower court would be wise to change the factual composition of the chamber if a case is referred back to it by a superior court, especially in case the lower court is required to express its opinion again on the merits of the case and the factors to be taken into account are no longer completely identical.

3.3.5
Specific situations of prior involvement in criminal proceedings

Trial by default

Domestic law of most countries permits under certain circumstances a trial to be held notwithstanding the absence of a person ‘charged with a criminal offence’, i.e. the possibility of holding a trial by default. In the Colozza case, the Court held that a defendant "should, once he becomes aware of the proceedings, be able to obtain, from a court which has heard him, a fresh determination of the merits of the charge".
 In various legal systems this ‘fresh determination’ will be conducted by the same judges who handed down the original conviction in absentia. This raises the question whether those judges are able, according to Strasbourg standards, to review the case objectively and impartially. Already in the Colozza case, the Court stated that:

"The Contracting States enjoy a wide discretion as regards the choice of the means calculated to ensure that their legal systems are in compliance with the requirements of Article 6 para. 1 in this field." 

The next opportunity for the Strasbourg institutions to elaborate on the compatibility with the requirements of Article 6 ECHR presented itself in the Thomann case. According to Swiss law a person convicted in absentia is entitled to request a rehearing of his case (Revision). If the request for a rehearing is granted, normal trial proceedings are instituted against the convicted person and a new judgment is passed. The rehearing was examined by those judges who had already passed the conviction in the accused's absence. Thomann complained to the Strasbourg institutions that those judges, in full knowledge of all materials, could not be regarded as impartial. The Commission noted that the Swiss system:

"[...] pursues considerations of efficiency and also seeks to avoid that an accused has an undue influence on the determination of the judges competent in his case. The professional training and experience of the judges ensures that their findings in the context of the proceedings in the accused's absence would not predetermine their taking and evaluation of the evidence and appreciation of all relevant circumstances in the ensuing new examination of the charges in the accused's presence." 

The Commission (by 20 votes to 4) held that there had not been a violation of the Convention.
 The Court unanimously shared the opinion formulated by the Commission. The Court starts by saying that judges who retry in the defendant's presence a case that they have first had to try in absentia on the basis of the evidence that they had available to them at the time are in no way bound by their first decision. Such a situation is therefore, according to the Court, not sufficient to cast doubt on the impartiality of the judges concerned. One may wonder whether this reasoning of the Court is true in practice. Probably the Court's position was heavily influenced by considerations of efficiency:

"Furthermore, if a court had to alter its composition each time that it accepted an application for a retrial from a person who had been convicted in his absence, such persons would be placed at an advantage in relation to defendants who appeared at the opening of their trial, because this would enable the former to obtain a second hearing of their case by different judges at the same level of jurisdiction. In addition, it would contribute to slowing down the work of the courts as it would force a larger number of judges to examine the same file, and that would scarcely be compatible with conducting proceedings within a 'reasonable time'." 

I find the first argument in the Court’s reasoning convincing: a trial by default should not be regarded as a quasi appeal construction (cf. §3.3.3). Defendants who fail to appear at the opening of their trial would otherwise benefit in the sense that they would obtain a re-hearing at the same level of jurisdiction.

As for the second argument, it seems as if the Court once again accepts a ‘minimum level of severity’ with regard to Article 6 complaints (see also §3.3.2). It is clear that the objective impartiality of the judge is threatened by the fact that he deals with the same judicial review in both the original in absentia proceedings and the ‘revision’ proceedings. However, the Court considers the gravity of the problem to be too insignificant to conclude that the Convention has been violated.

Procedure to award damages for unjustified pre-trial detention after an acquittal

Some defendants are deprived of their liberty in the course of the criminal proceedings against them (pre-trial detention). In case of an acquittal, the defendant at issue will often request financial compensation for deprivation of liberty. Sometimes this request for financial compensation will be examined by the same judge who was involved in the criminal case against the defendant. In general, this will not be problematic: the trial judge who has acquitted the defendant of the accusations against him will - as a rule - not have a problem with awarding financial compensation. However, in some cases the trial judge may feel that the defendant ‘got off’ merely as a result of evidential or procedural technicalities. In the latter situation, the trial judge may feel some hesitations to award financial compensation on top of the acquittal. This raises the question whether the trial judge can be regarded as unbiased when dealing with the request for financial compensation. The Strasbourg institutions have examined this issue on various occasions. However, most of these complaints were based on Article 6 §2 ECHR (“Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law”).
 The applicants alleged that the denial of financial compensation was contrary to the presumption of innocence. The Court on these occasions did not have to elaborate on the impartiality of the court. The Commission on the other hand examined the problem from a viewpoint of judicial impartiality in the Masson and Van Zon case. Mr van Zon and Mr Masson filed requests to the Court of Appeal, under section 89 Dutch Code of Criminal Procedure (CCP) for financial compensation for the restrictions on their liberty. The review chamber of the Court of Appeal rejected both applicants' claims under section 89 CCP on the ground that there were no reasons in equity to award the applicants compensation. The review chamber, which was composed of three judges, included two judges (one of them the presiding judge) who had participated in the appeal hearing in the criminal case against the defendants.
 The applicants submitted that their requests for compensation were rejected in chambers by one or more judges who had been involved in the criminal case against them, which made their impartiality open to doubt, the more so since their requests were rejected on the basis of a finding that they had misled the investigation by the prosecution and judiciary authorities. The Commission held:

“The Commission considers that the mere fact that a judge has already taken decisions in the preceding criminal proceedings cannot in itself be regarded as justifying anxieties about his impartiality in subsequent compensation proceedings. What matters is the scope and nature of the decisions taken by the judge before deciding on the applicants' requests for compensation. The Commission notes that the Court of Appeal's previous decision in the criminal proceedings against the first applicant was to declare some of the charges against him null and void and to acquit him of the remaining charges. As regards the second applicant, the Court of Appeal's previous decision in the criminal proceedings against him was to acquit him of all charges. In these circumstances, the Commission cannot find that the applicants' fears as to the impartiality of the judges deciding on their respective requests for compensation can be regarded as objectively justified and, therefore, finds no violation of Article 6.” 

This indicates that a complaint concerning the lack of judicial impartiality in these circumstances will seldom be successful. In my opinion, the standpoint of the Commission in the Masson & Van Zon case is justified. The trial has proven to be sufficiently professional to acquit the defendant despite his personal feelings. Under those circumstances one may expect – as a general rule – the same level of professionalism of that judge in the proceedings concerning financial compensation. Doubts concerning the impartiality of the judge could only be objectively justified in case additional circumstances casting doubt on the judge are present.

Judge has been involved in another case against the same party
This situation is slightly different from the situations discussed in the preceding paragraphs in that the fear of bias against a specific judge is not related to the prior involvement of that judge in the same lawsuit. Sometimes a party to proceedings will fear a lack of impartiality because the judge has already been involved in other proceedings against him. This problem is especially relevant if a judge is confronted with the same defendant in various criminal proceedings. The defendant may feel that the judge has already formed an opinion about him as a person and will therefore not determine his guilt or innocence on the specific facts of the case at issue. The case-law of the Commission seems to suggest that a complaint on a lack of judicial impartiality will seldom be successful. In the Schmid case, the Commission held:

“The impartiality of a court may be jeopardised if a judge takes part in several consecutive stages of the same proceedings. It is not the same if a judge has only been involved in other [emphasis added, MK] proceedings against the applicant […]” 

The Commission took an identical decision in the Rossi case.
 Rossi was convicted by the same criminal judge, who had also ordered the pre-trial detention of Rossi in other criminal proceedings pending against Rossi. The Commission held that the impartiality of the judge could not be doubted by the mere fact that he had been involved in those other proceedings.

In the above-mentioned cases, the Strasbourg institutions were confronted with prior involvement of a judge in proceedings of a clearly distinctive nature. A slightly different situation arose in the Gillow case in the sense that the applicant referred to the close link between both sets of proceedings.
 The complaint concerning the right to property (Article 1 Protocol No. 1) was the most important complaint in that particular case, but there was also an interesting complaint concerning Article 6 ECHR. Mr. and Mrs. Gillow bought a plot of land on Guernsey, on which, after obtaining the requisite planning permission, they built a house. In 1960, the Gillows left Guernsey because Mr. Gillow took up employment with the Food and Agriculture Organisation (F.A.O.). Their house on Guernsey was let to various persons. In 1979, Mr. and Mrs. Gillow went back to Guernsey and re-occupied their old house. However, in the meantime the necessary ‘residence qualifications’ to be able to live on Guernsey had been changed and the Gillows were refused an occupation licence from the Housing Authority. Mrs. Gillow appealed against this decision taken by the Housing Authority, which was examined by the Royal Court. In the meantime, Mr. Gillow was prosecuted for illegally occupying the house. The criminal proceedings against Mr. Gillow were also dealt with by the Royal Court in nearly the same composition. The Gillows complained about the fact that the Royal Court had sat in almost the same composition in both Mrs. Gillow’s civil appeal and Mr. Gillow’s criminal appeal. The Court held:

“The Court notes first that, although there was a factual nexus between the two appeals heard by the Royal Court, they related to two different people and two different questions: a civil case concerning the propriety of the refusals by the Housing Authority to grant licences to Mrs. Gillow and a criminal case concerning Mr. Gillow's alleged unlawful occupation of "Whiteknights" [the house at issue on Guernsey, MK]. Admittedly, with one exception, each member of the Royal Court who had sat in the first case also took part in the second, but this in itself is not reasonably capable of giving rise to legitimate doubts as to the impartiality of the Royal Court. It is in fact common in the Convention countries that higher courts deal with similar or related cases in turn.” 

In the G. – Austria case, the Commission was confronted with a complaint concerning judicial bias in view of the fact that a retrial had been ordered. Although the Commission did not explicitly rely on its Schmid decision (i.e. a retrial is ‘another’ set of proceedings), the complaint was equally held to be inadmissible. In this Austrian case, the Supreme Court had dismissed the applicant’s plea of nullity in the first set of proceedings. However, subsequently, a retrial was held (in view of new evidence) and the case was taken again to the Supreme Court. The Supreme Court once again dismissed the applicant’s plea of nullity. Three of the five judges took part in both sets of proceedings. The Commission held that there were no special circumstances, which would objectively justify the applicant’s fears that these judges were lacking impartiality:

“The Commission considers that the Supreme Court, in the nullity and appeal proceedings, had to decide whether there were specific reasons of nullity […] in particular procedural defects or relevant errors of law committed, or considerable doubts as to the facts found, by the trial court and whether the trial court had correctly assessed the circumstances in respect of the fixing of the sentence. It was not called upon to decide on the applicant’s guilt.” 

This reasoning of the Commission is interesting. In comparison with the other situations discussed in the preceding paragraphs, the reasoning of the Commission more clearly resembles its case-law with regard to ‘pre-trial’ decisions, i.e. the reference to the general criterion ‘the scope and nature of the decisions’. This decision by the Commission also seems to suggest that prior involvement in more or less ‘procedural’ issues will be deemed to be compatible with the Convention more easily than prior involvement in ‘material’ issues (such as the determination of guilt). Lastly, in my opinion one may assume that the Court will afford greater latitude in this specific category of cases to superior courts (such as Supreme Courts) in comparison to first instance judges, in view of the specific role and functions of such superior courts.

In conclusion, these complaints have so far not been successful in Strasbourg. The critical attitude of the Court with regard to the involvement of a judge in several consecutive stages of the same proceedings is not present with regard to situations in which a judge has been involved in other proceedings against the applicant. In principle, I agree with the standpoint taken by the Commission. One must work on the assumption that a judge functions as a professional.


However, the situation in which bias is suspected on the basis of the mere fact that the judge has already seen a particular defendant in a different context must be distinguished from situations in which the judge has already formed an opinion about the specific subject matter of the case in hand. The Court’s scrutiny in cases like Gillow and G. – Austria should in my opinion have been more strict, simply because of the strong linkage between both sets of proceedings.

3.3.6
Some concluding remarks

The case-law of the Court with regard to judicial impartiality and ‘pre-trial’ decision is fairly casuistic and it is therefore difficult to discern a clear standard.
 Some ambiguity is inevitable in view of the two opposing interests at stake: (the appearance of) judicial impartiality and considerations of efficiency. According to standing case-law of the Court, the mere fact that a trial judge has taken pre-trial decisions is insufficient to justify fears as to his impartiality. Compatibility with the Convention will depend on "the scope and nature of these decisions". Several factors seem to be of relevance in this regard:

· the substance of the legal issue in the pre-trial decision is the same as the legal question to be addressed by the same judge during trial;

· the trial judge has to review the lawfulness of the pre-trial decisions taken or ordered by him as an investigating judge;

· influence of the disputed judge over his fellow judges because of his pre-trial involvement;

· the actual behaviour of the trial judge;

· the state of affairs as regards evidence in the pre-trial stage;

· whether the pre-trial involvement concerned more or less procedural issues or material issues;

· the function and the role of the judge concerned (supreme courts, juvenile judges, et cetera).

The main guiding principle, however, seems to be whether the trial judge is called to review his own actions (see the first two criteria), i.e. situations in which a judge acting as a quasi ‘appeals’ judge has already been involved in ‘first instance’ proceedings. In these circumstances the standards of Article 6 will not be met. On the other hand, the Court will in principle accept judicial activity after pre-trial involvement without this element of ‘review of own actions’.
 The latter cases often directly touch upon the essence of judicial professionalism. One may expect the judge to handle the case properly because it is an essential part of his daily judicial tasks (for example, prior involvement in trials by default, in proceedings awarding damages for unjustified pre-trial detention after an acquittal and prior involvement after a superior judge has annulled the original judgment and has transferred the case back).

In my opinion, the Court’s case-law would become a lot more transparent in case the Court would emphasise the first two criteria. In those two situations the Convention is violated. In other situations the standards laid down in Article 6 are only breached in case of exceptional circumstances.

Some commentators have, however, pleaded in favour of a more radical solution. Former Judge Spielmann wrote in his separate opinion in the Fey case: “In my opinion, no distinction should be drawn between extensive investigations and less extensive investigations. This is a question of principle”.
 He seems to argue that a judge may only act as a trial judge in case he has not performed any pre-trial activities. In my opinion, it is unlikely that the Court would adopt such a strict approach in future case-law. It seems unfeasible to demand from domestic courts that a case is always assigned to a judge completely unfamiliar with the case file. Such an approach would be especially problematic in case of small local courts.

Another solution has been proposed by former Judge Van Dijk. He has pleaded in favour of the introduction of a new criterion, making the nature of the pre-trial activity all decisive.
 In case the judge performed tasks of a strictly judicial nature in the pre-trial stage, Article 6 would not be breached. The mere fact that a trial judge has a more detailed knowledge of the case file is not in itself sufficient to doubt his impartiality. On the contrary, any trial judge should have carefully examined a dossier before the start of a trial. In addition, one may wonder why an applicant would complain about the fact that his judge has a thorough knowledge of the dossier. However, in case the judge performed tasks comparable to that of the prosecution in the pre-trial stage, Article 6 would be violated. A judge who has assembled all the necessary information to commit a defendant for trial should therefore not sit as a trial judge.
 I doubt, however, whether the introduction of this criterion would lead to the desired unambigious case-law. Firstly, because the distinction ‘judicial versus prosecuting tasks’ would not cover pre-trial involvement in civil proceedings. Cases like that of De Haan would be acceptable when applying the new criterion, since the judge in question performed no tasks comparable to that of the prosecution. I would consider such an outcome undesirable. Secondly, because the interpretation of the criterion ‘tasks of a strictly judicial nature’ would undoubtedly lead to a new massive body of case-law.

3.4
Fear of bias in light of prior function of the judge in question
This issue was discussed in the Piersack case. The criminal judge in question used to be employed as a public prosecutor. When he was still working as a public prosecutor he was in charge of the department who had prepared the prosecution's case against Piersack. Subsequently, he was assigned to sit as a trial judge in the criminal proceedings against Piersack. The European Court first stated that:

"It would be going too far to the opposite extreme to maintain that former judicial officers in the public prosecutor's department were unable to sit on the bench in every case that had been examined initially by that department, even though they had never had to deal with the case themselves." 

This solution would be too formalistic. It would create an undesirable barrier between both professional occupations, while in practice it is quite common for judicial officers in some countries to switch between the public prosecution's office and the judiciary. The Court stipulated that one has to look into the specific circumstances of the case:

"If an individual, after holding in the public prosecutor's department an office whose nature is such that he may have to deal with a given matter in the course of his duties, subsequently sits in the same case as a judge, the public are entitled to fear that he does not offer sufficient guarantees of impartiality."

In the Piersack case the Court concluded that the Convention was breached. If the prosecution of a case was prepared under the supervision of the same person who subsequently performed a judicial task in those criminal proceedings, Article 6 ECHR will be violated. Another judge within the tribunal should sit in that case.

Paragraph 4

Impartiality in jury trials 

4.1
Introductory remarks

In various countries of the Council of Europe part of the administration of justice is done by jury trials.
 The existence of jury trials can be explained by its historic origins. Jurors used to be chosen because of their status as witnesses. They possessed personal knowledge of the events which gave rise to the dispute and consequently were believed to be best suited to adjudicate the dispute. Nowadays, the justification of the jury system rests on different arguments: a confidence in the common sense approach of ordinary citizens, a fear that professional judges personify state authority
 and favour state interests and the ideological justification of being judged by one's own peers.

Only with the transition of jurors from fact knowers to fact finders came a corresponding concern that jurors had to be impartial. Impartiality of jurors is described by James J. Gobert as follows:

"Impartial jurors must detach themselves from pretrial prejudices and suspend judgment until after hearing the proof presented by both sides. They must accept the institutional biases of the legal system, such as the presumption of innocence and the requirement of proof beyond a reasonable doubt. They must be open to persuasion and be willing to consider the arguments of counsel and the views of other jurors. They must strive to follow the instructions of the judge. They must base their verdict on the evidence and the inferences to be drawn therefrom, tempering their decisions, when appropriate, with a principled sense of justice." 

Partiality of jurors poses particular problems distinct from partiality of professional judges. Trial by jury has various distinctive advantages and disadvantages (from a viewpoint of judicial impartiality). One advantage is that the focus of a jury is on the parties and the facts of that one particular case before it. A jury will not feel bound by past precedents. Another advantage is that because of their relative anonimity jurors can feel much more at ease to take unpopular decisions. However, the jury system also has various disadvantages
:

· Judges are more qualified than jurors to deal with media attention or other improper influences. The fear that laymen (in comparison with professional judges) will be more easily influenced by a rhetorically gifted public prosecutor or the press can also be found in the Strasbourg case-law. The Commission once stated:

"[...] in certain cases, and in particular [emphasis added, MK] in cases where laymen participate as jurors in the proceedings, this guarantee [the right to a fair trial by an independent and impartial tribunal, MK] may be seriously impaired by a virulent press campaign against the accused, which so influenced public opinion and thereby the jurors, that the hearing can no longer be considered to be a 'fair hearing'." 
 

· Jurors are less qualified to evaluate complex factual cases, highly technical evidence and jargonistic testimony of expert witnesses.

· Trial lawyers do not seek to select impartial jurors, trial lawyers seek jurors who favour their side.
· Judicial impartiality is difficult to prove in view of the fact that a jury does not give reasons for its decision. This last argument leads to a serious lack of accountability. All kinds of things may go wrong in the jury room, but we do not know about it.
 Smith, a British commentator, has criticised this lack of review possibilities:

"Great importance is attached today to openness in decision-making. It is considered axiomatic that those affected by a decision [...] be given a reasoned judgment based on relevant evidence for the tribunal's decision. Yet decisions of the greatest importance, which may result in a person being deprived of his right to liberty for the rest of his life, are taken by juries in closely guarded secrecy. No one knows precisely what evidence was accepted or rejected, or why [...]" 

Equally problematic is the situation in which partiality of a juror is feared because of the personal values of the juror. The justification of the jury-system is the very fact that justice is administered by 'the people'.
 Excluding certain moral values that are representative of (a part of) society is therefore difficult to justify from an ideological viewpoint with regard to trials by jury. The jury should represent the people as a whole and all political and moral convictions living in that society, including those that some regard as despicable.

Participation of allegedly partial jurors firstly raises the issue of procedure of selection of jurors. This aspect was discussed in *** Chapter 6 §3.1.5 ***. The Strasbourg bodies emphasised that selection by lot cannot be influenced by the executive and that therefore no issue concerning judicial independence can arise. This raises the question what happens if this (in principle objective) selection procedure has not prevented a partial juror to be selected in an empanelled jury. Two elements should be distinguished at this point: problems concerning the composition of the jury and problems concerning the appropriate reaction by the trial judge in case there is an indication that a juror is partial.

4.2 Composition of a jury

Both Court and Commission have been confronted with cases, in which the applicant complained about the composition of an already empanelled jury in view of the participation of an alleged partial juror. In several cases applicants have complained about the background of jurors, in the sense that the jurors in view of their background could impossibly identify with the applicant and as a consequence could impossibly reach a decision in a completely impartial manner. Some coloured applicants complained for example about the fact that their jury had been solely or predominantly composed of white people.
 In my view an applicant does not on the basis of the Convention have the right to be tried by a coloured jury.
 Instead, the question to be answered is whether the white jury was unable, because of the difference in skin colour, to judge the dispute objectively and did therefore not meet the required impartiality. In practice, these complaints have never been successful because the applicants have always been unable to prove the lack of objectivity.


Somewhat extraordinary was the case of X. - Sweden
, in which the applicant, a banker, complained about the fact that none of the jurors could possibly have identified with his background. None of the members of the jury had been a business man or someone who had been familiar with financial matters. The applicant further argued that three out of the nine jurors had been politically active in the socialist party. They would therefore in principle be opposed to the standpoint of a capitalist. He also argued that seven out of nine jurors had been female. He considered them unable to understand the daily practice of business life. The Commission, not surprisingly, declared the complaint inadmissible.


Of a more serious nature are cases, in which the applicant complains about the participation of alleged racial jurors. The Court was confronted with this problem in the Remli, Gregory and Sander cases. These cases will be discussed in greater detail when the Court's approach with regard to the appropriate reaction by the trial judge is examined. In the Remli and Gregory case, neither the Court nor the Commission really addressed the problem of the existence of racial influences in the process of administration of justice as such. The issue was addressed in two dissenting opinions, but both dissenters did not consider the racial influences to be decisive. Thór Vilhjálmsson called the complaint in the Remli case "trivial":

"If the alleged violation is tested against the everyday experience of those who work as judges or advocates, it seems obvious to me that it is far-fetched and could not have influenced the verdict, even if the facts as set out by the applicant are assumed to be correct [emphasis added, MK]. I find, with respect, that the complaint is so trivial that the case falls outside the sphere of human rights."

Even more direct is the dissenting opinion of Schermers in the Commission's report in the Remli case. He argues that many people of all races are racist to a certain extent, but that most people will keep that to themselves. He furthermore seems to suggest that the mere existence of racism does not necessarily mean that the particular juror is prejudiced towards this particular defendant.
 I agree with Schermers that the outspoken racist should be preferred in comparison to the racist who keeps his views to himself, because it enables others to examine his judgments against this background. However, in my view also the first category of racists should be excluded from judicial tasks. It seems that the appearance of impartiality would otherwise be endangered. It is inevitable that a judge or a juror adopts a personal standard of values, of which he or she will not even be conscious to a large extent. Undoubtedly, some of these values and convictions will have a certain ‘nationalistic’ nature. This should be distinguished, however, from an outspoken racial attitude.

In the more recent Sander case, the Court attaches much more importance to the fight against racism than in previous judgments. In its judgment, the Court states

"The Court considers this to be a very serious matter given that, in today's multicultural European societies, the eradication of racism has become a common priority goal for all Contracting States." 

The combat against racism is based on many (inter)national rules
 and any influence of racism in the administration of justice should be banned. A different interpretation of the Convention could also be contrary to Article 17 of the Convention, which reads:

"Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is provided for in the Convention."

Racism as such is not prohibited under the Convention, but the Convention does contain a non-discrimination clause. Article 14 ECHR prohibits discrimination in the enjoyment of the rights and freedoms set forth in the Convention. Unlike Article 26 of the International Covenant on Civil and Political Rights, Article 14 does not contain a general prohibition of discrimination. Article 14 ECHR if therefore of a subsidiary nature; it needs to be linked with a violation of a different provision of the Convention. In casu an applicant could possibly invoke a violation of either Article 6 or Article 13 of the Convention in order to successfully invoke Article 14. In future cases, the weak nature of Article 14 ECHR will no longer pose a problem. The 12th Protocol to the Convention lays down a general prohibition of discrimination.

4.3
Conduct by the trial judge

A trial judge has an important role in this regard. It is his duty to remind the jury, if necessary, of its responsibilities. During the trial, the trial judge will need to step in if there are doubts concerning the impartiality of the jury.

The appropriate attitude by the trial judge in case of the participation of an alleged partial juror was addressed by the Court in the above-mentioned Remli, Gregory and Sander cases.

In the Remli case (1996), the applicant, a French national of Algerian origin, is tried for intentional homicide of a prison warder during an attempted escape. The criminal proceedings are held before a cour d'assises, which is composed of three professional judges and nine members of a jury. Before the jury is empanelled one of the members of the jury is overheard by a third person as saying outside the courtroom: "What's more, I'm a racist" ("De toute manière, je suis raciste"). This information however only becomes known after the jury has been empanelled. Therefore, counsel for the defendant did not have a chance of challenging the juror before the trial began. During the trial counsel for the applicant filed submissions in which they requested the court to take formal note of the remark. The court, composed in this instance solely of the judges, refused the application, stating that the court was unable to take formal note of events alleged to have occured out of its presence. The cour d'assises then sentenced Remli to life imprisonment. Remli appealed on points of law to the Court of Cassation, which however confirmed the judgment. A majority of the Commission considered the Convention to have been breached. In the Commission's opinion
, the applicant was reasonably entitled to an examination of the merits of his complaint by the French court. The French court should not have dismissed the application without even examining the evidence submitted to it, on a purely formal ground. The Court shared the opinion of the Commission:

"Like the Commission, the Court considers that Article 6 para. 1 of the Convention imposes an obligation on every national court to check whether, as constituted, it is ‘an impartial tribunal’ within the meaning of that provision where, as in the instant case, this is disputed on a ground that does not immediately appear to be manifestly devoid of merit." 

In the Gregory case (1997), the applicant, a black coloured man, was tried for robbery at Manchester Crown Court. On the final day of the trial the jury retired to consider their verdict. Two hours later a note was passed by the jury to the trial judge, stating "Jury showing racial overtones. One member to be excused". After consultation of both counsel for the defence and the prosecution, the trial judge decides to redirect the jury. In clear and detailed wording the trial judge emphasised that it was the sworn duty of the jury to try the case on the evidence alone and that the jury should not allow any other factor to influence their decision. After several hours of deliberation the jury delivered a ten to two majority verdict finding the applicant guilty. The applicant was sentenced to six years' imprisonment. Leave to appeal was subsequently refused by the Court of Appeal, stating:

"It would have been entirely wrong for him [the trial judge in first instance, MK] to have conducted some sort of enquiry."

Both the Commission
 and the Court
 agreed with this assessment by the Court of Appeal. The Court was of the opinion that the judge, who had been faced with a "vague and imprecise" allegation of jury racism, had taken sufficient steps to check that the court was established as an impartial tribunal within the meaning of Article 6 para. 1 of the Convention:

"While the guarantee of a fair trial may in certain circumstances require a judge to discharge a jury it must also be acknowledged that this may not always be the only means to achieve this aim. In circumstances such as those at issue, other safeguards, including a carefully worded redirection to the jury, may be sufficient."

Whereas the trial judge in the Remli case had been confronted with the allegation that an identified juror had claimed to be a racist and had dismissed the allegation on a purely formal ground without examining the evidence concerning the merits of the allegation, the trial judge in the Gregory case had been faced with a vague and imprecise allegation of jury racism. He had subsequently taken sufficient steps to check that the court met the requirement of impartiality. Three elements seemed to have been decisive. 


Firstly, whether the applicant has prima facie established legitimate doubts as to the impartiality of one or more members of the jury. Apparently the Court was convinced in the Remli case, not in the Gregory case. Others might interpret the facts of the Gregory case differently. In the Gregory case the indication that racial considerations played a role in the jury deliberations came from the jury itself! The signal could maybe have been formulated in a more precise manner, but the essence of the note was clear.


Secondly, the Court examined whether the trial judge took appropriate and sufficient steps (which could include some sort of an inquiry) to guarantee the impartiality of the jury.
 In the Gregory case the Court was of the opinion that a redirection was sufficient.
 The Court's judgment seems to be influenced by the fact that a judge (both on a national and on an European level) possesses only few instruments of examining partiality in a jury. In view of the secrecy of jury deliberations (which in itself is a crucial and legitimate feature of the jury-system; it serves to protect open and frank deliberations) it is not possible for the trial judge or subsequently the appeal judge to question the jurors directly (see paragraph 44 of the Court's judgment in the Gregory case).


Thirdly, the procedural standpoint of the applicant seems to be important. The applicant should in the national proceedings explicitly exert pressure on the trial judge to take appropriate steps (see paragraph 46 of the Court's judgment in the Gregory case).

The same elements are repeated by the Court in the Sander case (2000).
 A British national of Asian origin is tried by a jury in Birmingham. One member of the jury hands an envelope to the court usher containing the following complaint:

"I have decided I cannot remain silent any longer. For some time during the trial I have been concerned that fellow jurors are not taking their duties seriously. At least two have been making openly racist remarks and jokes and I fear are going to convict the defendants not on the evidence but because they are Asian."

Subsequently, one of the jurors wrote a separate letter indirectly admitting that he had been making racist jokes. The trial judge decided that he would not discharge the jury but to redirect the jury. The jury resumes its task and finds the defendant guilty. Sander complains in Strasbourg that he did not receive a fair trial by an impartial tribunal. The Court referred to the same criteria as in the Gregory case, but reached a different conclusion. As to the first criterion (prima facie evidence of bias), the Court considers that in the present case the allegations were "clear and precise" and that the present case can be distinguished from the Gregory case: "In the latter case there was no admission by a juror that he had made racist comments, in the form of a joke or otherwise; there was no indication as to who had made the complaint and the complaint was vague and imprecise" (§33). As to the second criterion (the reaction of the trial judge), the trial judge in the Sander case had been rather clumsy by separating the concerned juror from the other members of the jury. The Court also seems to be more strict in comparison to the Gregory case: "[...] generally speaking, an admonition or direction by a judge, however clear, detailed and forceful, would not change racist views overnight. [...] As for the rest, the Court is not prepared to attach much weight to the fact that the judge had direct contact with the jurors either." (§§30 and 31).
 The Court concludes in paragraph 34 of its judgment that the trial judge should have reacted "in a more robust manner". As to the third criterion (procedural standpoint of the applicant), the Sander case clearly differed from the Gregory case. In the Sander case, applicant's counsel insisted throughout the proceedings that dismissing the jury was the only viable course of action (§33). The Sander case seems to indicate that the Court has become more strict with regard to jurytrials.

The Strasbourg case-law has been elaborated in respect of the participation of an allegedly racial juror, but similar considerations apply in case the trial judge fears bias of the jury as a result of attention in the media.

The trial judge also plays an important role at the end of the proceedings during the so-called 'summing up'. The trial judge will briefly summarize the various legal arguments of both parties and will formulate the questions which the jury will have to answer. This can help the jury to focus on the essence of the legal dispute. Especially in complicated trials or proceedings of a highly technical nature the summing-up of a trial judge can be influential on the deliberations of the jury.

Lastly, the trial judge needs to maintain an impartial attitude after the hearing. This issue was addressed in the Sofri case.
 The applicant learned that, according to two members of the jury, the President of the Assize Court of Appeal had encouraged the jurors to change their vote so as to ensure the applicants’ conviction. Subsequently the applicant lodged a criminal complaint against the President for misuse of powers, but no further action was taken. In Strasbourg he complained about the domestic courts’ lack of impartiality. However, the Court held that there was no evidence suggesting that the President had put pressure on the members of the jury or that his conduct was such as to give rise to objectively justified concerns as to his impartiality. The Court declared the complaint ill-founded.

4.4
Remedy by an appellate judge

Deficiencies in a trial can of course by remedied by appeal proceedings. It is good, however, to realise that the judicial review against a jury verdict offered by an appellate judge is limited to procedural shortcomings. The Commission has stated that it considered a serious review by an appellate judge relevant, but the Strasbourg examination of such an appeallate review is only marginal. The Commission merely observed that the appeal judge had explicitly considered the complaint about bias and that the appeal judge had rejected the complaint on reasonable grounds.

4.5
Concluding comments

In the Court's case-law one can discern the problems created by the lack of accountability of a jury verdict. A jury does not have to motivate its decision, judicial review by the appellate judge is limited and - as a result - the possibilities for the European Court to supervise the compatibility of a trial by jury with the requirements of Article 6 ECHR are curtailed as well. The Strasbourg Court is forced to limit its control to the attitude of the trial judge (such as the summing up of a trial judge) and the intensity with which the appellate judge examined the complaint concerning alleged bias of a juror.

The Court’s approach seems to be that a trial judge will have to take appropriate steps (including conducting some sort of inquiry) if a party establishes prima facie legitimate doubts as to the impartiality of one or more members of the jury. 

The result of this approach in the Gregory case - although understandable - must be criticised. With regard to jury trials the Court seems to attach less importance to the objective test and appearances of impartiality (compared to its case-law with regard to complaints about partiality of professional judges). Otherwise a different conclusion in the Gregory case would have been likely. Despite the fact that the Court refers to the objective test in its judgment, it seems as if the Court underlines the subjective partiality of an individual juror. This causes a rather high threshold for applicants with regard to the burden of proof. This leads in practice to two different impartiality ‘tests’ adopted by the Court: one standard applicable to jury trials and one standard applicable to professional judges. The Court itself has stipulated in its Holm judgment that jury trials have to fulfil in principle the same standards that are applicable with regard to professional judges:

"In determining whether the [national court] could be considered "independent and impartial", the Court will have regard to the principles established in its own case-law [...], which apply to jurors as they do to professional judges and lay judges." 

The Court's standpoint in the Holm case seems to be the only correct approach. The interpretation of an international norm, as laid down in Article 6 ECHR, cannot be made dependent upon the judicial organisation in a particular country. Everyone is entitled to the same level of protection. It should not matter in which particular Council of Europe state the trial takes place. The protection offered by the Convention can and should not be different for nationals of various member states. Obviously, each single member state is free to decide how it wants to organise its administration of justice, as long as the minimum standard laid down in the Convention is met.
 It is unacceptable that this minimum standard is lower for jury trials compared to the minimum standard for trials using professional judges. But exactly this impression is created by a judgment like the Gregory judgment.

The more recent judgment of the Court in the Sander case therefore needs to be welcomed. It appears as if the Court does not want to be too stringent in its interpretation of the condition that the applicant should prima facie establish legitimate doubts as to the impartiality of one or more members of the jury. Likewise, the Court requires a more active role of the trial judge.
 This could lead to an increased number of defendants provoking a re-trial, but that seems the inevitable price to ensure that defendants in jurytrials enjoy the same effective protection offered by the requirements laid down in Article 6.

The conclusion must be (purely from a viewpoint of judicial impartiality) that a system of jury trials seriously hampers the possibility of remedying an unfair trial as a result of the bias of a juror. However, in the United Kingdom, for example, there is an overwhelming sentiment in favour of maintaining the jury system.
 Countries with a jury system would in my opinion be prudent to reconsider the categories of cases in which trial by jury is prescribed.
 Countries without a jury system should not consider - in light of the above-mentioned considerations - the (re-) introduction of such a system.

Paragraph 5

Impartiality in arbitration proceedings

The relationship between Article 6 ECHR and arbitration proceedings has been discussed in various chapters of this book. The applicability of Article 6 ECHR was discussed in *** Chapter 4 §4.7 ***. In *** Chapter 5 §1.3 *** attention was paid to the question whether an arbitration tribunal could be considered a ‘tribunal’ in the sense of Article 6 ECHR. And in *** Chapter 6 §5 *** some comments were made about arbitration tribunals and the requirements of judicial independence in light of the Strasbourg case-law.

With regard to judicial impartiality, reference must be made to the already mentioned Nordström case. Under Dutch law, the mere appearance of a lack of impartiality is not sufficient to quash an arbitral award. By adopting this standpoint, Dutch law applies a different standard with regard to arbitration tribunals in comparison to ordinary courts. The Commission held that Article 6 ECHR did not require the Dutch courts to apply a different standard:

"It finds it reasonable that in this respect Dutch law requires strong reasons for quashing an already rendered award, since the quashing will often mean that a long and costly arbitral procedure will become useless and that considerable work and expense must be invested in new proceedings." 

This decision clearly indicates that the Commission accepted a different standard with regard to arbitration tribunals. The Commission held that the Convention did not require that the mere appearance of bias is considered as a ground of quashing the arbitral award. The reasoning in this decision is limited to the post facto annulment of an arbitral decision. This line of reasoning does not apply to a situation where a party objects to the partiality of an arbiter before the award.

Interesting is also that the Commission did not examine the complaint of the applicant autonomously. It simply satisfies itself that the Dutch courts adopted a reasonable criterion. The Commission concluded that each High Contracting State may ‘in principle’ decide itself on which grounds an arbitral award should be quashed. The Commission did not completely waive the possibility of any form of control (it needed to be satisfied that the criterion is ‘reasonable’ and it stated that national authorities have this freedom ‘in principle’), but the review is too marginal for my liking. It underlines the conclusion by Matscher that the Strasbourg review is less strict with regard to arbitration proceedings:

“[…] les organes de la Convention n’appliqueraient pas aux procédures arbitrales des critères de contrôle aussi stricts qu’aux procédures devant les tribunaux étatiques.” 

Paragraph 6

Conclusion

Judicial impartiality has simply been described by the Court as “absence of prejudice or bias”. A judge should hold no prejudice towards the subject of litigation and the parties to the dispute. He should in reaching his judgment not be influenced by personal preferences or interests. Impartiality is not the same as ‘indifferent’ in the sense of not caring. The essence of impartiality is better captured by ‘neutrality’, in the sense of detachment, open-mindedness and objectivity.

In order to establish whether the national judge fulfils the Strasbourg criteria, the Court adopts a subjective and an objective test. When using the subjective approach the Court concentrates on the personal attitude of a specific judge. The objective approach, on the other hand, looks at the structure of the national judiciary and at the tasks assigned to a judge which could affect the impartiality of judges in general. The more abstract test with regard to the objective approach is interesting because the Court has always emphasised that its test is one in concreto. Potential problems of delimitation between the requirements of independence and impartiality usually exist with regard to this category of cases. Another difference between the subjective and the objective test is related to the required burden of proof. With regard to the subjective test, the Court held that the personal impartiality of a specific judge must be assumed "until there is proof to the contrary". This constitutes a difficult threshold for applicants. This can partly explain the growing importance of the objective test. With regard to the objective test the threshold is considerably lower, namely that the applicant could reasonably have had a "legitimate doubt" concerning the impartiality of the national judge.

One of the main criticisms with regard to the Court’s case-law concerning judicial impartiality has to be that the Court has not always laid down clear standards. With regard to two substantial areas of the Court’s case-law, i.e. prior involvement of a particular judge and cumulation of functions, there still exists major disagreement in legal literature as to the exact meaning of the case-law. The Court needs to adopt a clear position both in view of legal certainty as well as in view of its own workload.

Another conclusion has to be that some other potential weaknesses in the Court’s case-law concerning judicial impartiality (for example, the case-law concerning the factual attitude of a judge during trial) can much better be remedied on a national level instead of on an European level. Further involvement of the European Court of Human Rights would result in the Court becoming a ‘fourth instance’, which is not only problematic in light of the Court’s mandate but also unrealistic in view of its resources. The Convention merely lays down a minimum standard. Nothing prevents member states to adopt further standards.

When analysing the Court’s case-law, one of the most obvious problems is the rather ambiguous demarcation between the notions ‘independence’, subjective impartiality and objective impartiality. Admittedly, there is a close relationship between independence and impartiality, the former being essentially a precondition of the latter. Having said that, the essence of both concepts is distinct. In the Court’s case-law, however, problems of judicial independence (especially functional independence) are often examined under the heading of objective impartiality. The Court’s approach may be the result of the Court’s hesitation to give an abstract ruling on the judicial organisation of a specific country (which is necessarily the case when ruling on judicial independence) or it may be the result of the misconception that complaints dealing with individual judges are always related to impartiality rather than independence. Whatever the reason may be, the distinction between independence and impartiality has been blurred. A similar problem occurs with regard to complaints dealing in substance with matters of subjective impartiality being examined by the Court under the heading of objective impartiality. This is likely to be the result of two factors: the lower ‘burden of proof’ with regard to objective impartiality (in which appearances may be of importance) and a kind of professional courtesy with regard to specific individual national judges. For reasons of clarity, it might be advisable if the Court would become more stringent again in the classification of complaints. In my opinion, the Court should take a more material approach with regard to the question whether a case is concerned with subjective or objective impartiality. Very often complaints concerning subjective partiality are now dealt with by the Court under the heading of objective impartiality, merely because of the difference in the burden of proof. Maybe the Court should abandon the ‘presumption of innocence’ approach (the judge is presumed impartial until proven to be partial) under the heading of subjective impartiality. The Court would then examine whether the applicant could reasonably have had a ‘legitimate doubt’ concerning the impartiality of a specific judge. In answering whether the applicant could have entertained ‘legitimate doubts’, the Court can still work on the assumption that a judge functions as a ‘professional’.

This brings me to another interesting phenomenon. The Court seems to differentiate between professional judges, lay judges and jurors. The Court has never explicitly admitted doing so, but there are clear examples of the Court doing so de facto. In my opinion, certain factual differences between professional and lay judges justify a difference in approach: unequal situations should not be treated equally. It is for example unproblematic to demand a different standard with regard to the required term of office. However, can the same be said for more serious complaints concerning the judge’s behaviour? Would the Court have been equally lenient in case the behaviour of a professional judge had indicated racial overtones? The interpretation of an international norm, as laid down in Article 6 ECHR, cannot be made dependent upon the judicial organisation in a particular country. Everyone is entitled to the same level of protection. It should not matter in which particular Council of Europe state the trial takes place. The protection offered by the Convention can and should not be different for nationals of various member states. Obviously, each single member state is free to decide how it wants to organise its administration of justice, as long as the minimum standards laid down in the Convention are met. It is unacceptable, however, that these minimum standards are lower for jury trials compared to the minimum standards for trials using professional judges. But exactly this impression is created by some of the Court’s judgments.
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�	See more elaborately on this issue M. Kuijer, “De EHRM-jurisprudentie over onafhankelijkheid en onpartijdigheid van nationale rechters en de gevolgen hiervan voor het nieuwe Hof”, in: NJCM-Bulletin 1997, pp. 850-858. See also: M.R. Wijnholt, “Perikelen rond intern appel”, in: NJCM-Bulletin 1997, pp. 859-861.





� 	ECHR, 16 July 1971, Ringeisen - Austria (Series A-13), §97.





� 	ECHR, 26 September 1995, Diennet – France (Series A-325-A), §38.





� 	EComHR, 9 December 1981 (appl. no. 8902/80; Digest, p. 695).





� 	ECHR, 12 February 1985, Colozza - Italy (Series A-89), §29.





� 	ECHR, 12 February 1985, Colozza - Italy (Series A-89), §30.





� 	EComHR, 2 March 1995, Thomann - Switzerland (appl. no. 17602/91), §71.





� 	Perhaps the opinion of the Commission was also influenced by the fact that the actual course of the new trial and the judgment did not confirm the apprehensions of the applicant that the judges concerned had not conscientiously started a fresh determination of the charges (see §72 of the Commission's Article 31-report). Thomann's sentence was lowered in 'Revision' by 3 months.





� 	ECHR, 10 June 1996, Thomann - Switzerland (Reports 1996, p. 806), §§35-36.





� 	See, among many other authorities, ECHR, 25 March 1983, Minelli – Switzerland (Series A-62); ECHR, 25 August 1987, Lutz, Englert & Nölkenbockhoff – Germany (Series A-123); ECHR, 25 August 1993, Sekanina – Austria (Series A-266-A) and ECHR, 21 March 2000, Rushiti - Austria (appl. no. 28389/95), §31.





� 	As a matter of fact Article 89 §4 Dutch Code of Criminal Procedure stipulates: “The Court sitting in chambers shall consist, insofar as possible, of the judges who have dealt with the case at the trial”.





� 	EComHR, 4 July 1994, A. Masson & J. van Zon - Netherlands (appl. nos. 15346/89 & 15379/89; to be found in NJCM-Bulletin 1995, pp. 75-76), §§65-67. The Court did not examine this particular complaint. The Court held that Article 6 ECHR was not applicable to the impugned proceedings, because the claims asserted by the applicants did not concern a ‘right’ which could arguably be said to be recognised under the law of the Netherlands. See ECHR, 28 September 1995, Masson & Van Zon – Netherlands (Series A-327-A).





� 	EComHR, 9 December 1987, Schmid – Austria (appl. no. 11831/85; D&R 54, 144).





� 	EComHR, 6 December 1989, Rossi – France (appl. no. 11879/85; D&R 63, 105).





� 	See also EComHR, 2 December 1996, Borozynski – Poland (appl. no. 24086/94). The applicant had first been sentenced by a judge for aggravated theft and using false documents. The same judge presided over a second set of proceedings, leading to a conviction for false denunciation. He submitted that the judge was not in a position to be impartial as acquittal of the applicant in the second set of proceedings would have called into question the well-foundedness of the first judgment. The case was, however, declared inadmissible ratione temporis.





� 	ECHR, 24 November 1986, Gillow – United Kingdom (Series A-109), §73.





� 	EComHR, 1 July 1991, G. – Austria (appl. no. 15975/90).





� 	Dutch case-law seems to suggest that domestic judges find it hard to extrapolate a clear standard from the Strasbourg case-law. Often a reference is made to Article 6 ECHR and the Court's case-law, only to reach opposite conclusions. See, for example, two opposite judgments concerning prior involvement in summary proceedings before the kantonrechter (judgment of 6 August 1997 by the regional court of Dordrecht (to be found in: Prg. 1997, 4829) compared to a judgment of 12 February 1998 by the regional court of Arnhem (to be found in: NJ 1998, 309). Or two conflicting judgments concerning the prior involvement of a judge ruling in bankruptcy proceedings as an examining magistrate who had ordered suspension of payment (Hoge Raad, 1 December 1995, NJ 1996, 179 and Hoge Raad, 16 June 1995, NJ 1996, 553). See on the consequences of this part of Strasbourg case-law on Dutch civil procedural law: M. Kuijer, "Het vereiste van onpartijdigheid van de civiele rechter in verband met eerdere bemoeienis met een rechtszaak", in: Tijdschrift voor Civiele Rechtspleging 1999, pp. 22-23.





� 	See A.W. Heringa, “Een onpartijdige rechter”, in: R.A. Lawson & E. Myjer (eds.), 50 Jaar EVRM, Leiden: NJCM-Boekerij, 2000, p. 108, who makes a distinction between “oordelen over eigen handelen” and “oordelen na eigen handelen”.





� 	To be found in: ECHR, 24 February 1993, Fey – Austria (Series A-255-A).





� 	P. van Dijk, “De ‘objectieve’ onpartijdigheid van de rechter”, in: NJB 1997, p. 1216.





� 	See also the dissenting opinion of Commissioners Nørgaard, Frowein, Jörundsson and Danelius in the Ben Yaacoub case, to be found in: ECHR, 27 November 1987, Ben Yaacoub – Belgium (Series A-127-A). Also: ECHR, 22 April 1994, Saraiva de Carvalho – Portugal (Series A-286-B), §38.





� 	ECHR, 1 October 1982, Piersack - Belgium (Series A-53), §30.





� 	See also M. Kuijer, "Het vereiste van onpartijdigheid en juryrechtspraak", in: NJCM-Bulletin 1998, pp. 709-721.





� 	For example, Austria, Belgium (Hof van Assisen in which the trial judge is assisted by a jury of twelve persons chosen by lot; see also ECHR, 1 October 1982, Piersack – Belgium (Series A-53), §27), France (Cour d’assises consisting of three professional judges and a lay jury of nine citizens appointed by lot), Germany (Schöffengericht), Greece, Ireland, Malta (see also J.J. Cremona, “The Jury System in Malta”, in: American Journal of Comparative Law 1964, pp. 570-583), Russia (see S.C. Thaman, "The resurrection of trial by jury in Russia", in: Stanford Journal of International Law 1995, p. 61 and from the same author, "Das neue russische Geschworengericht", in: Zeitschrift für die gesamte Strafrechtswissenschaft 1996, p. 191 and "Geschworengerichte in Ost und West: Die klassische Jury und das adversarische Verfahren im Strafverfahren Rußlands und Spaniens", in: Recht in Ost und West - Zeitschrift für Ostrecht und Rechtsvergleichung 1997, p. 73), Spain, Sweden (in cases concerning the Freedom of the Press Act and the Fundamental Law on Freedom of Expression) and the United Kingdom.





� 	Professional judges, according to some commentators, did not behave in the past as a 'bouche de la loi', but as a 'bouche du roi' (see J. Griffiths, "De jury als spiegel voor Nederland", in: NJB 1995, p. 1359).





� 	J.J. Gobert, "In search of the impartial jury", in: Journal of Criminal Law & Criminology 1988, p. 275.





� 	Cf. J. Griffiths, "De jury als spiegel voor Nederland", in: NJB 1995, p. 1359.





� 	EComHR, 23 July 1963, X. - Austria (appl. no. 1476/62; CD 11 (1963), p. 31). See also EComHR, 16 July 1970, X. - Norway (appl. no. 3444/67; Yearbook of the ECHR 13 (1970), p. 302); EComHR, 8 May 1978 (appl. no. 7542/76; unpublished); EComHR, 15 October 1980, Jespers - Belgium (appl. no. 8403/78; D&R 22, p. 100); EComHR, 18 December 1980, Crociani a.o. - Italy (appl. no. 8603/79 a.o.; D&R 22, p. 147) and EComHR, 21 October 1993, Baragiola - Switzerland (appl. no. 17265/90; D&R 75, p. 76).





� 	For example: the jury does not understand the law, the jurors rely on their own experience or jurors decide the case on completely irrelevant considerations. One of the most disturbing examples was discussed in a British case, the Young case. The jury, having retired to consider their verdict, were sent to spend the night in a hotel. In the hotel, four of the jurors including the foreman, made use of an improvised ouija board with the object of determining the guilt of the defendant (cited in: J.C. Smith, "Is ignorance bliss? Could jury trial survive investigation?", in: Med. Sci. Law 1998, pp. 99-100).





� 	J.C. Smith, "Is ignorance bliss? Could jury trial survive investigation?", in: Med. Sci. Law 1998, p. 98. The author also quotes former Professor Devons of the University of London: "If the jury is to remain part of the English legal system, it is just as well that its proceedings should remain secret" (E. Devons, "Serving as a juryman in Britain", in: MLR 1965, p. 561).





� 	One has to realise however that in practice it will not be feasible to include all racial, ethnic, religious or cultural segments of a community on a jury panel.





�	See in this regard also the dissenting opinion of Schermers in the Commission's report in the Remli case (EComHR, 30 November 1994, Remli - France (appl. no. 16839/90)). Schermers immediately continues by saying that this does not mean that the criminal element in a society should also be represented. One could argue that the notion 'criminal' should be interpreted so as to include extremist views, for example extreme racial views, in so far that attitude does not already qualify as being 'criminal'.





�	EComHR, 6 September 1990, Tjibaou - France (appl. no. 13814/88; D&R 66, p. 198) and EComHR, 4 March 1991, Mayat & Boi - France (appl. no. 13976/88; D&R 69, p. 212).





� 	Also the United States Supreme Court has ruled that there is no affirmative right to be tried by a jury composed in whole or in part of members of one's own race (Batson v. Kentucky, 476 U.S. 79, 84-85 (1986); Virginia v. Rives, 100 U.S. 313 (1879) and Bush v. Kentucky, 107 U.S. 110, 117 (1883)).





�	EComHR, 8 February 1973, X. - Sweden (appl. no. 5258/71; CD 43 (1973), p. 71).





� 	"Je suis d'avis que beaucoup de gens de toutes les races sont raciste d'un certain degré. Seulement, la plupart des gens ne le disent pas. L'homme qui dit ‘je suis raciste’ est ou bien raciste, ou bien très honnête [...] Même si le juré a quelques objections contre certaines races, cela ne veut pas nécessairement dire qu'il ait quelques préjugés contre les algériens, qui sont racialement assez proches aux francais."





� 	ECHR, 9 May 2000, Sander - United Kingdom (appl. no. 34129/96), §23. See also R.A. Lawson in his annotation of the Sander case in: F.R. van Eck, A. Kellerman & J.W. Nieuwboer (eds.), Rechtspraak rassendiscriminatie 1995-2000, Rotterdam: LBR, 2001, pp. 518-521.





�	For example, the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), which was adopted by the UN General Assembly on 21 December 1965. As of 21 August 2002, 162 States were party to this Convention. Practically all Member States of the Council of Europe have ratified the CERD (only Andorra and Turkey have failed to take this step so far and have only signed the CERD). Article 4 of the CERD provides that the States Parties "shall not permit public authorities or public institutions, national or local, to promote or incite racial discrimination". State responsibility extends to the machinery of justice, in so far as its organisation is controlled by the state.





� 	"The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status".





�	EComHR, 30 November 1994, Remli - France (appl. no. 16839/90).





�	ECHR, 23 April 1996, Remli - France (Reports 1996, p. 559), §48.





�	EComHR, 5 April 1995, Gregory - United Kingdom (appl. no. 22299/93; to be found in: HRLJ 1996, p. 238), §§43-53.





�	ECHR, 25 February 1997, Gregory - United Kingdom (Reports 1997, p. 296), §§43-50.





�	See in this regard the dissenting opinion of Pettiti in the Court's judgment in the Remli case, in which he points to the danger of the Court becoming a ‘fourth instance’: "[...] it runs the risk of substituting its own assessment of the facts for that of the national court".





� 	Cf. the dissenting opinion by Judge Foighel.





� 	ECHR, 9 May 2000, Sander - United Kingdom (appl. no. 34129/96).





� 	This means that the Court after all adopts the approach that was already argued by Foighel in his dissenting opinion in the Gregory case.





� 	EComHR, 8 May 1978 (appl. no. 7542/76; unpublished).





� 	EComHR, 31 May 1974 (appl. no. 5568/72; unpublished); EComHR, 8 October 1974 (appl. no. 6563/74; unpublished) and EComHR, 7 March 1978, X. - Austria (appl. no. 7428/76; D&R 13, p. 36).





� 	ECHR (dec.), 10 June 2003, Sofri a.o. – Italy (appl. no. 37235/97).





� 	EComHR, 16 May 1969, X. - United Kingdom (appl. no. 3860/68; CD 30 (1970), p. 70) and EComHR, 5 February 1970, X. - United Kingdom (appl. no. 3973/69; CD 32 (1970), p. 70).





� 	ECHR, 25 November 1993, Holm - Sweden (Series A-279-A), §30.





� 	This also seems to be underlined in the dissenting opinion of Foighel in the Gregory case: "It is important to stress that it is not for this Court to decide whether the trial judge acted reasonably in accordance with domestic law. The Court's task is to decide whether the proceedings taken as a whole meet the requirements of the Convention and especially Article 6 §1".





� 	Another way to secure a sufficient protection level offered by the Court would be the imposition of positive obligations, for example requiring the penalisation of attempting to bribe a juror or the penalisation of a juror accepting a bribe. On 27 May 2002 the Committee of Ministers of the Council of Europe has proposed to the Parliamentary Assembly to adopt an additional Protocol to the Criminal Law Convention on corruption (STE No. 173), in which such a penalisation would be mandatory.





� 	See J.C. Smith, "Is ignorance bliss? Could jury trial survive investigation?", in: Med. Sci. Law 1998, p. 105. The author also states: "If we are to keep jury trial - and there is an overwhelming sentiment in favour of doing so - it is perhaps better not to know [the author refers to material irregularities in the jury room, MK]. Is this a case where ignorance is bliss?".





� 	See, for example, in the United Kingdom the Labour proposals by the Blair government to abolish trial by jury in some categories of cases (NRC Handelsblad 18 November 1999).





� 	The Dutch constitution explicitly stipulates that laymen may participate in the administration of justice (Article 116 §3). Every now and then, participation of laymen is proposed in literature. However, the discussion seems to focus on a German style Schöffengericht and not on an English jury system. See, for example, P.P.T. Bovend'Eert, "Jury- en lekenrechtspraak in een vergelijkend perspectief", in: P.P.T. Bovend'Eert, J.W.A. Fleuren & H.R.B.M. Kummeling (eds.), Grensverleggend staatsrecht - opstellen aangeboden aan prof.mr. C.A.J.M. Kortmann, Deventer: Kluwer, 2001, pp. 1-22.





� 	EComHR, 27 November 1996, Nordström - Netherlands (appl. no. 28101/95), as mentioned in *** Chapter 6 §5.2 ***. See also the annotation by R.A. Lawson in Tijdschrift voor Arbitrage 1997, pp. 27-29.





� 	In Dutch law the possibilities to challenge an arbitrator during the trial (Article 1033 Code of Civil Procedure) are indeed wider. The mere appearance of bias is sufficient ground (see a decision by the President of the Rechtbank Rotterdam of 1 May 1987, to be found in: Tijdschrift voor Arbitrage 1987, pp. 152-153: “[…] dat er een genoegzame grond voor wraking aanwezig is, indien in redelijkheid gezegd kan worden dat er een schijn van partijdigheid bij een benoemde arbiter aanwezig is”).





� 	F. Matscher, “L’arbitrage et la Convention”, in: L.-E. Pettiti, E. Decaux & P.-H. Imbert (eds.), La Convention européenne des droits de l’homme, Paris: Economica, 1995, p. 291.
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