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INTRODUCTION

The advent of communist rule in Central and Eastern Europe was accompanied by widespread taking of private property into public ownership or control
. Following the collapse or political rebirth of the regimes concerned
, expectations rose for this property to be returned, either to those who had been dispossessed or to their descendants. The strength of feeling on this matter was hardly surprising given that the taking had often been part and parcel of the political persecution of those affected, in many instances leading to the death or exile of the latter. Even without the sense of injustice which this established, such taking did not always have a legal basis and certainly did not involve the payment of compensation. Furthermore a wish for restitution, or at least proper compensation, was an inevitable concomitant of the strong attraction which human rights values held for many of those opposed to communism; concern for the protection of property interests had, after all, been a key feature in the elaboration of such values from the very outset
. However, although restitution measures have been adopted in many countries in Central and Eastern Europe, they have not met with universal acclaim. Challenges to them have been mounted in both national and international fora but these have only had limited success.

Concern for restitution in the region has not, however, been restricted to undoing ‘wrongs’ committed several decades beforehand. It has also arisen as a consequence of the more recent dispossession that has been occurring in the course of the various conflicts within and between the different republics that once constituted Yugoslavia. Such dispossession, whether as part of a deliberate policy of ‘ethnic cleansing’ or the inevitable by-product of an ever-changing front line and an immediate need to house the homeless, has not only generated much human suffering but also understandable demands for the property concerned to be restored as part of the peace settlements. Although the latter was acceded to in principle, its realisation in practice has not always been achieved and dispossession has indeed continued to take place after such settlements
. International human rights norms have thus been invoked as a possible source of help.

This paper looks at the contribution which international standards are able to make to the resolution of these property disputes. It first considers the actual applicability of a guarantee of property rights to these disputes and the extent to which this might give rise to an obligation of restitution
 or compensation. Secondly it examines the human rights constraints on effecting any restitution where there is no obligation for this to be done but a political choice requiring it has been made. These include the need to respect the interests of persons currently in possession of the property subject to a restitution claim, as well as the requirements of the right to a fair hearing and the prohibition on discrimination. All of these can have a potentially significant impact on both the content of restitution measures and the procedure for their implementation. Overall international human rights norms have so far only required limited changes in the approach adopted towards restitution. Nevertheless the elaboration of their requirements has led to a somewhat clearer framework for handling these matters in the future.


THE EXTENT OF THE PROTECTION FOR PROPERTY INTERESTS

Although some guarantees established under international law directly seek to protect interests in property (and others may do so indirectly), these do not necessarily entail a specific obligation to make restitution where there is a taking in breach of their requirements. In many instances the payment of compensation is all that will be required but this can be substantial. However, before addressing the issue of which remedy might be required with respect to the particular property in dispute, a prior issue has to be resolved. This is the fundamental question of the extent to which these international guarantees are even applicable to the property affected by events in Central and Eastern Europe. In part this is simply a matter of examining the various interferences with property interests in the light of the various guarantees and the case law in which they have been applied. In many instances the position is fairly straightforward, if not entirely helpful. However, it is less certain in relation to some aspects of the dispossession that has occurred during, and after, the conflicts in various parts of former Yugoslavia. Furthermore there is an additional problem of timing which is of considerable significance; did the events occur before the guarantees became legally binding and thus could be invoked?

Applicable guarantees

There has been some reluctance on the part of States to agree to provide explicit protection for property interests in human rights treaties despite their apparent willingness to recognise property as a right in the Universal Declaration of Human Rights
, the instrument from which those treaties have all been derived. Thus it was not initially included in the catalogue of rights and freedoms found in the European Convention on Human Rights and it was only added to the latter through its First Protocol. Moreover neither of the two instruments which sought to fulfil the Universal Declaration by turning the human rights which it proclaimed into legally binding commitments - the International Covenants on Civil and Political and Economic, Social and Cultural Rights - make any reference to protecting property
. The original omission from the European instrument reflected an anxiety - later proved to be unwarranted - that the protection of property interests would obstruct economic and social programmes whereas the character of the philosophical divide between East and West in the era of the Cold War meant that there could never be agreement on having such a guarantee when the global instruments were being adopted and the inclusion of one has not yet become a priority for amending protocols. The property guarantee in Article 1 of Protocol 1 to the European Convention
 is far from absolute, permitting expropriation or other deprivation of property, as well as various controls over its use where this is shown to be in the public interest and the law authorising it is accessible, precise and without scope for arbitrariness and the taking is accompanied by appropriate compensation
. In case of deprivation of property there is generally also an obligation to pay appropriate compensation. ‘Deprivation’ would cover any formal transfer of assets such as the nationalisation of a business enterprise and the compulsory purchase of property but also anything achieving the same effect, whether done lawfully
 or without any legal basis at all
. The need for a public interest is likely to be something that can be relatively easily established and a State is unlikely to have to demonstrate more than potential for this purpose; the fact that other States choose other means will not be fatal. Moreover ideas about the public interest change; nationalisation of industry was once seen as highly desirable whereas privatisation is now more fashionable so that much of the property deprivation in Central and Eastern Europe might not, if amenable to scrutiny, be regarded as inherently objectionable
. A similarly sympathetic view might also be taken of the extensive taking of residential premises and their division into smaller units to meet housing needs
. However, the measures might have more problems satisfying the requirement elaborated in the Strasbourg case law that a taking should not be arbitrary
 and that compensation should generally be paid.

The imposition of controls on the use of property and the rather less specific interference with the peaceful enjoyment of possessions
 - the two other matters which Protocol 1, Article 1 seeks to regulate - tend to be even more readily accepted. Certainly the disruption caused during, as well as in the aftermath of, conflicts such as those in former Yugoslavia has the potential to justify interferences as being in the general interest. This is particularly likely to be so where the situation has led to major difficulties in housing the population, as well as to problems in finding offices for public services. As in the case of the deprivation of property, the principal concern must be to ensure that there is a fair balance between the collective and individual interest, although this does not always require the payment of compensation. However, there will undoubtedly be concern about supposedly temporary measures continuing once it is patently obvious that the circumstances giving rise to them no longer exist or where an entirely different use is being made of the property from that for which it was made subject to controls or occupied without amounting to effective expropriation.

In addition to this specific property guarantee, related interests can also be protected through provisions in both the European Convention and the International Covenant on Civil and Political Rights concerning the right to a fair hearing
 and against interference with one’s home
. Also relevant will be the protection provided in these instruments against discrimination; in the case of  the International Covenant this is a general guarantee
 but that provided under the European Convention is dependent upon some other substantive right protected by it being involved
.

As well as these relatively recent treaty commitments, there is also a much more long-standing obligation to respect property rights under customary law
. However, while this only extends to foreign-owned property, the treaty provisions are in principle applicable to citizens and aliens. They are, therefore, potentially of much greater significance to the events under consideration as most of the claims for restitution are by citizens of the States in which the deprivation of property occurred.

Binding effect of the guarantees
Although these various guarantees can justly be regarded as affording, at least in principle, a fairly comprehensive level of protection for property interests, this is not matched by the extent of their applicability to the events under review. The latter commenced in 1918 as regards Belarus, Russia and Ukraine and soon after the end of the Second World War for most other Central and East European States, with those in former Yugoslavia occurring throughout much of the 1990s. Only the requirements of customary international law regarding foreign-owned property were unquestionably in force at all times. However, the relevance of this body of law at the present time is likely to be very limited. Certainly, insofar as claims were raised following the confiscation of property by communist States, these have generally been settled with the payment of compensation
. In the case of former Yugoslavia, the interference with property interests would not have the necessary international dimension since much of the taking was committed or condoned by the States of which the persons affected were citizens. The protection provided is exclusively for foreign-owned property. This would, however, still have some relevance where ownership of this character is established; this might be the case both where the persons involved were not at any of the material time citizens of former Yugoslavia and where those who were such citizens did not acquire the citizenship of the State born out of it and in which their property is located. Nevertheless most persons affected are citizens of the particular State in which their loss has been suffered.

The treaty obligations are not limited to foreign nationals but their applicability is significantly constrained by the fact that they were undertaken, if at all, after most of the events in issue had occurred. Thus the International Covenant only came into force for most of the States concerned in 1976 and those that have ratified the European Convention only began to do so after 1992
. The taking of property under communist regimes had generally been completed by the first of these dates and certainly had long ceased by the second. This is of most significance for the ability to invoke the property guarantee in Protocol 1, Article 1 with respect to any property that has been taken. Any such action which was lawful in the particular State at the time concerned will be regarded as a completed act occurring prior to the acceptance of the obligation in the Protocol, notwithstanding that the loss of property is an enduring one and may be felt as keenly today as at the time of deprivation. As the commitment being made is only prospective in effect, it cannot thus be invoked even if it could be demonstrated that the requirements for finding a violation are otherwise satisfied
. This approach has already led to a number of applications under the European Convention being dismissed as inadmissible ratione temporis
.

On the other hand any taking which was illegal at its inception and never had this defect cured prior to the entry into force of the Convention will be seen as a continuing violation of its requirements. Its can thus be the object of a successful application to Strasbourg. The only instance so far of this being established was in Vasilescu v. Romania
 where jewellery had been illegally seized by the police and all efforts to bring proceedings to secure its recovery had been frustrated. The European Court of Human Rights considered that the applicant’s complete loss of any ability to dispose of her property was, when taken with the failure of all attempts to remedy this situation, enough to amount to a de facto confiscation incompatible with the right to peaceful enjoyment of possessions assured by Protocol 1, Article 1. Such a ruling would be equally applicable to land or premises occupied by State authorities without any legal basis
 or in respect of which the measure affording this is set aside after the relevant point in time so that a title that had been lost is revived
.

The ability to invoke other rights in aid of property interests is less likely to be frustrated by the timing of the ratification. This is not because the bar on the treaties having retrospective effect can somehow be circumvented but because the material events will generally have taken place after their provisions were accepted. This is especially true in the case of the restitution measures since these were adopted after the International Covenant and, in some instances, the European Convention were ratified
. However, it would also be so in the case of proceedings to recover property which had been taken without any legal basis. Thus in the Vasilescu case there was also a violation of Article 6 because there was no tribunal satisfying that provision’s requirements regarding independence before which the applicant could bring her claim to have the jewellery restored to her
.

The provisions of the International Covenant have been applicable throughout the events occurring in former Yugoslavia but, as has been seen, these do not include any specific protection for property. However, the European Convention has eventually been accepted by all the States born out of Yugoslavia
, and the property guarantee can be regarded as applicable to many of the takings, controls and interferences occurring thereafter, whether or not they have a legal basis. This is because those which do not have such a basis would satisfy the requirement that the violation continue after ratification and those which are lawful but are not intended to be permanent can be subjected to scrutiny to ensure that there is a continued justification for the interference concerned.

The nature of the property interest
The conception of property falling within the protection of Protocol 1, Article 1 is quite wide but is unlikely to extend to all interests affected by the dispossession that has occurred, at least as far as concerns former Yugoslavia. There is certainly no doubt that the land, premises and goods which were taken during the communist era all fall within the understanding given to possessions in Protocol 1, Article 1 by the European Court of Human Rights. Indeed, apart from also treating it as applying to intangible property interests such as judgment debts, patents and shares, there has even been a willingness by   the Court to accept it as extending to some claims over goods that do not amount to ownership
 and civil claims which have not been determined
. However, the important element in all cases has been the legal entitlement to something specific rather than its characterisation by domestic property law. It is this which may be regarded as lacking in many instances in former Yugoslavia where the ‘property’ affected was often a publicly-owned apartment building and the person dispossessed had some kind of interest in it which could not be sold and had no specific rights in the particular apartment which he or she occupied
. Although potentially comparable interests to these tenancies can still be sufficient to attract the protection of the right to respect for one’s home, there was reluctance on the part of the European Commission of Human Rights to treat them as amounting to property for the purpose of Protocol 1, Article 1
 and so far the European Court, without making any conclusive ruling, seems to be similarly inclined
 but it has not yet been invited to rule directly on this issue
.

However, the Bosnian Human Rights Chamber has been prepared on a number of occasions to regard an occupancy/tenancy right as a possession for the purpose of Protocol 1, Article 1. In these cases
 apartments had been declared abandoned and allocated to others, either in circumstances where the occupant/tenant had been illegally evicted by an armed group or had simply left because of the dangerous conditions prevailing at the time, and difficulties were then encountered in recovering possession
. In reaching its conclusion that a possession was involved, the Chamber laid emphasis on the ability of the holder of the occupancy/tenancy right to occupy the property concerned indefinitely and, in one case without further elaboration, to transfer it in certain circumstances
. The former in particular was seen as creating a valuable asset for the occupant/tenant. Indeed the enduring nature of an occupancy interest was also emphasised in the Chamber’s conclusion that indefinite leases to use certain business premises were also a possession for the purpose of Protocol 1, Article 1
. Although all the findings in the housing cases arose out of the failure to protect the interests of the occupant/tenant vis-à-vis another private individual rather than the State and although all of them might also be seen as subordinate to the separate rulings in them that there had also been a failure to observe the right to respect for one’s home, neither point can really detract from fact that it was the conclusion of the Chamber that the economic interest vested in the holder of the occupancy/tenancy right by the legislative scheme was significant enough to be regarded as amounting to a possession. Furthermore the limited scope for assigning a particular occupancy/tenancy right could understandably be seen – despite not being generally emphasised - as reinforcing the character of such a right to be treated as a property interest rather than a regulatory arrangement operating exclusively in public law. In any event the public law dimension of arrangements will not preclude property rights from arising so long as they give rise to claims that can be enforced by reference to objective criteria, such as under a contributory pension scheme
 and probably even a non-contributory one after the eligibility to receive it has been attained
. 

Nevertheless there are a number of instances in which a licence to engage in an activity had been granted on an indefinite basis but was still was held not to be a possession where the relevant scheme provided for the possibility of its withdrawal in certain defined circumstances
. In these cases the former European Commission of Human Rights emphasised that the holder of the licence concerned could not be considered to have a reasonable and legitimate expectation to continue his activities if the conditions attached to it were not fulfilled or the licence was withdrawn in accordance with provisions of the law in force when the licence was issued. The former was found to have occurred in three cases as a result of specific action on the part of the licensee
 and the latter was considered to be the situation in one case where the reason for granting the licence had ceased to exist
. The importance of there being at least a legitimate expectation for a possession to exist has also been emphasised by the Court in other contexts
.

It would certainly be possible to see the grant of occupancy/tenancy rights in a similar light to the licence cases just mentioned since the terms under which this was done included the possibility of these rights being terminated whenever there was misconduct by the occupant/tenant, as well as a failure by him or her either to obtain consent for sub-letting or to pay the rent. However, this apparent limitation on the expectations that an occupant/tenant might reasonably have ought to be regarded as having been counter-balanced by not only the existence of some possibility of exchanging one apartment for another, the potential for family members to succeed to the interests of an occupant/tenant in the case of death but also of his or her absence and the specific recognition of the contribution made by occupants/tenants to the construction of their apartment building and not just to housing generally
. The last of these also appears to be recognised in the favourable terms on which privatisation of the apartments has since been carried out
 and it also has the effect of virtually eliminating any social assistance character to the provision of housing
. Moreover the licensing cases just considered might be distinguished by the constitutional dimension to occupancy/tenancy rights; the apparent intention was not to provide something that was merely indefinite but to achieve a permanent solution to a person’s housing needs
. The latter might also been seen as a basis for distinguishing occupancy/tenancy rights from the otherwise similar special protection afforded to tenancies in privately-owned apartments, in respect of which a right of purchase was also not subsequently provided
. In this light occupancy/tenancy rights could be seen as slightly more analogous to the interest in a painting that was subject to revocation to prevent its transfer abroad - which the Court has found to be a possession
 - than a licence to engage in certain activities. Thus, although it remains the case that an occupant/tenant cannot really be regarded as having had rights in the particular apartment which he or she occupied, there is a reasonable basis for finding in the totality of the circumstances
 that a sufficient link exists between his or her contributions and a claim to have an apartment which is relatively specific
. As such an occupant/tenant could be regarded as having a sufficiently identifiable economic interest to amount to a possession for the purpose of Protocol 1, Article 1, even if it is unlikely that all forms of tenancy would be similarly viewed by the European Court
. This would be true of the two spouses in a marriage where both had occupancy/tenancy rights but the contingent nature of the interests of family members would render them insufficiently certain to be also regarded as possessions. 

 Some qualification on even the entitlement requirement can also perhaps be discerned in Gaygusuz v. Austria
 where the European Court was prepared to regard the right to emergency assistance - normally only available where a person has made appropriate contributions to the unemployment insurance fund - as a pecuniary right without there being a need to rely solely on the link between an entitlement and the obligation to pay contributions. There was, therefore, a violation of Protocol 1, Article 1 taken with Article 14 of the Convention, when it was refused to the applicant because the scheme did not apply to non-nationals and there was considered to be no rational and objective justification for this; in this instance it was significant that the non-citizen was paying the same as citizens but was still being treated differently. This might be seen as an example of the potential for the prohibition on discrimination to expand the scope of a right where differential treatment in its general area is not justifiable
. Where a prohibited ground of discrimination, such as ethnic origin or religion, is the basis on which recovery of a publicly-owned apartment is being denied, this could thus possibly prove to be a significant additional dimension to support a claim under Protocol 1, Article 1
. 

Nonetheless the importance attached to having an entitlement means that the making of a political commitment to restitution subjected to expropriation will be seen as insufficient to establish a possession for the purposes of Protocol 1, Article 1
. Moreover the fact that the legislation concerned sets limits as to who will benefit from either return or compensation is unlikely to give rise to a successful claim of discrimination under the Convention. This is because it is not possible to invoke Article 14 of that instrument unless any differential treatment established affects a substantive right - although that interest does not necessarily have to be one that would be considered to need protection in the absence of discrimination - and the valid taking of property before the Convention and its Protocols became applicable will not be regarded as leaving any interest which could be affected for this purpose
.

It should also be borne in mind that the adoption of a measure providing for restitution or compensation where there is no existing entitlement to this would be sufficient to create a possession for the purpose of Protocol 1, Article 1
.
Violations and remedies
The fact that international standards are not applicable to many instances of a deprivation of property necessarily precludes a finding of a violation, let alone any requirement that this be remedied by restitution or a particular amount of compensation. However, where the standards can be applied because of the timing of the measure or the continuing effect produced by its unlawful character, the European Court will be able to find a violation of Protocol 1, Article 1. In such cases restitution will undoubtedly be the preferred solution but the Court has no specific authority to order this
 and it appears so far not to be regarded as inherent in the obligation under Article 46 to comply with its judgment. This is evident from both the Papamichalopoulos and Vasilescu cases. In the former the Court indicated that the return of the land would be the most effective remedy
 but made an award of damages to be paid if restitution did not occur within six months. It was the latter part of the ruling that was implemented as Greece maintained that restitution was impossible because of the integration of the property into the country’s wartime military structure. In the Vasilescu case Romania claimed that it was unable to return the jewellery because it had not been found in the custody of any authority. Thus, although restitution will be the preferred solution where a taking has no legal basis, a State is allowed to provide compensation as an alternative remedy
. However, it should be noted that the Bosnian Human Rights Chamber had the authority to make an order for the restitution of possession and it did so order in those cases in which it had found a violation of both the property guarantee and the right to respect for one’s home
. Moreover the European Court in non-property cases has recognised that action other than the payment of compensation may be necessary to effect a restitution in integrum
 and in a concurring opinion in Broniowski v Poland
 Judge Zupancic called for this approach to be applied in respect of a failure to fulfil an obligation to provide compensation for property lost following the ‘repatriation’ of populations between 1944 and 1953.

Where the taking is lawful but does not satisfy international standards in some other respect, compensation can also be awarded and it is unlikely that restitution would even be suggested
. Generally the amount of compensation awarded for deprivation of property should reflect the fact that some economic or social objective is involved and less than the full market value may be required
. However, in many instances, notably where one individual has had to make a sacrifice for more general economic development, payment of the full market value has been expected
. This has also been the basis of assessment where there was no legal basis for the taking, even if it might have served a public purpose, as in the Papamichalopoulos and Vasilescu cases
, and will be applicable to any such expropriation in Central and Eastern Europe during or after the Communist era.

Controls over use and interference with peaceful enjoyment of possessions do not generally entail the payment of compensation but, in particular cases, this could be an important factor in concluding that a fair balance had been achieved between the general and the individual interest. Compensation might thus not be required where, to meet the sort of immediate need that arises in a conflict or disaster, persons are temporarily housed in someone else’s property, particularly if this is vacant and the owner is not personally dispossessed. Even a requirement to share accommodation in such a situation would probably not be regarded as necessitating compensation. In both situations the inconvenience to the property-owner is unlikely to be seen as particularly great given the general difficulties being experienced. However, the situation is likely to change where this becomes a somewhat more long term measure and the owner is thus prevented from realising the value of the property in question, such as by letting it at a market rent. This would seem to be the implication of the emphasis placed on rent still being paid when the European Court did not object to a bar on landlords being able to recover possession of properties as part of a strategy to meet a housing need
. It may be that, given the wider social context, the compensation would not have to correspond to the full market rental value but a failure to make a reasonable contribution to the property-owner’s loss would probably be seen as placing an excessive burden on him or her, at least if it is clear that such use would have been made of the property but for its occupation. However, there can be no doubt that compensation would have to be based on the full market rental once the occupation or interference ceased to be justified but was being continued. A similar approach would be appropriate if the genuineness of the measure leading to dispossession was disproved; for example, where the objective was ethnic cleansing. Furthermore, in all cases it might be expected that the State should ensure that any damage sustained during the occupation is made good (whether out of its funds or otherwise). It should also not be overlooked that general international law actually requires compensation to be paid for the loss of the use of, and damage to, foreign-owned property which is requisitioned in an emergency and awards would not necessarily be subject to the same balancing considerations. The assumption underlying any temporary dispossession is, of course, that there will ultimately be restitution. Where this is unduly prolonged, the situation will eventually become one in which there has been an effective expropriation and the principles previously considered will become applicable.

Insofar as the right to occupy public housing is not seen as a possession for the purpose of Protocol 1, Article 1, the dispossessed occupant could still invoke the right to respect for one’s home under both the European Convention and the International Covenant. A violation of this right would certainly require compensation for the pecuniary and non-pecuniary losses ensuing
 but, although the most effective remedy would be the recovery of possession
, the provision of comparable alternative accommodation would undoubtedly be seen as acceptable.

Violation of the right to a fair hearing and of the prohibition on discrimination in the course of taking property, whether on a permanent or temporary basis, would be factors vitiating the measure concerned from the perspective of international standards and thus be remedied in the manner already discussed. However, these violations might in themselves be seen as also meriting a compensatory award
.


CONSTRAINTS ON RESTITUTION

Although there may be no obligation to afford restitution, there will be considerations which may both encourage and discourage a State to adopt such a measure. Some of these may be a matter of simply weighing different policy options. However, undoing wrongs also has the potential of interfering with other rights, whether ones accrued by virtue of the act of dispossession or ones which human rights standards independently guarantee. These are unlikely to be an absolute barrier to restitution in most cases but they will certainly circumscribe the manner in which it is carried out.

Competing collective and other individual interests 

There are undoubtedly important individual, as well as collective interests, in full restitution being made after expropriation
 or temporary interferences and measures of control. For the individuals there will either be an undoing of an injustice or, at least, restoration of control over their property. It could also serve the wider interest to try and end abnormal conditions by re-establishing as much as possible the status quo ante, as well as to have the economy stimulated through the initiatives of those who recover their property and to contribute to the establishment of a society based on democracy and the rule of law. However, restitution will also have an impact on those persons in occupation, notably where they are the ones whose situation gave rise to the measure being undone or concluded. Furthermore, in some circumstances at least, it could be in the collective interest for the present occupier to remain in possession, particularly if a successful enterprise on which others depend for their livelihood has been established there. These are issues which must be, or have been, faced when considering the approach towards restitution. In the case of expropriated property there is, as has been, scope for choice as to whether this should take place at all. Where, however, the taking or interference was supposed to be a temporary measure, restitution ought to be the eventual policy goal even though it seems that international human rights law will accept compensation as a substitute. Nevertheless individual and collective interests do not just operate as policy considerations; they can also give rise to rights, or justifications for their restriction, which can be asserted to control the demand for restitution.
In the case of expropriation, a significant difficulty may be posed by the fact that title to the property for which restitution is sought or proposed has in the meantime been obtained by a third party. An attempt simply to transfer the property back to the original owner could well entail a breach of Protocol 1, Article 1 provided this occurs after the obligations in it have been accepted. This would certainly be so if no compensation was paid but, even if it were, the question to be addressed in each case will still be one of finding a fair balance between the interests involved
. It may be that where the property simply represents economic potential (such as a factory or land suitable for development), there could not be said to be a pressing need for restitution to the original owner. On the other hand the strength of the association with the original owner (or his or her descendants) of something such as a family home or particular heirlooms could tip the balance in favour of restitution but the loss of a home for the current occupant cannot also be ignored
. Full market value would undoubtedly be the appropriate standard for compensation where a fair price had been paid for the property by the third party as he or she would otherwise be bearing the burden of paying for a collectively inflicted injustice. However, there might be no need for compensation, beyond that for any improvements, if the third party’s acquisition had actually been achieved through a corrupt practice of the former regime.

It might be thought that the position would be less problematic where the property remains in public ownership but it may still have become someone’s home. In such circumstances an unqualified right to restitution could create a housing problem for that person and his or her family. This would not, of course, preclude transfer of title but the collective interest might justify some restriction on the actual recovery of possession as has occurred in analogous cases already considered by the European Court concerning eviction at the end of a tenancy and discussed further below
. Indeed, not only might the State be entitled to use this as a justification for deferring restitution but the current occupant could also bring an international complaint based on the right to respect for the home if national institutions allowed peremptory expulsion
. Whether such a complaint could also rely on Protocol 1, Article 1 would undoubtedly depend on the basis on which the property was occupied; as has already been noted, occupation of much public sector housing is often not founded on any legal entitlement regarding specific premises. However, in neither case is it likely that the assertion of such rights would provide sufficient justification for denying to the original owner the eventual restoration of his or her property concerned. Nevertheless they could probably require alternative accommodation and even compensation to be provided for the occupier before proceeding with restitution

Restrictions on using property which one owns where no one is in occupation of it have been accepted where there was a concern to ensure that there was sufficient accommodation for persons working in a particular locality
. A similar approach has also been accepted where there were problems of over-population
 and such a rationale might also be employed to justify delaying restitution even when a conflict with its immediate problems is over but there is still a shortage of accommodation. However, such a shortage should not be too readily assumed
. Nevertheless further support for deferring restitution is likely to be derived from the generally sympathetic response shown by the European Court to decrees suspending the enforcement of evictions, with the only exceptions being where the tenant had not paid the rent or the apartment was needed by the owner for his own family to live in. The general interest recognised as being served here is undoubtedly the need to ensure that people are housed - an obligation under the International Covenant on Economic, Social and Cultural Rights
 - and its appropriateness will undoubtedly depend upon the particular circumstances in an individual country. A mere assertion that the property is now needed by the owner would not be regarded as sufficient to justify eviction; his or her actual circumstances must be examined and a wish to have a more comfortable home where he or she already has adequate accommodation, albeit with other members of the family, is unlikely to be compelling
. This can certainly be seen as part of the quest for a fair balance; the landowner is still getting an income and has somewhere to live and a housing crisis is not being precipitated
. However acceptable this seems to be on the surface, the European Court often seems in these cases to have overlooked the fact that the measures were being regularly adopted over a period lasting nearly forty years and there seemed to be little evidence of alternative measures being taken to tackle the supposed housing crisis; public sector construction might have relieved the problem but the easier course of putting the burden on landowners appears to have been preferred. This has resulted in the latter bearing an excessive burden for what is really a community problem. More recently, in Immobiliare Saffi v Italy
, the Court has recognised that the sort of approach being taken in Italy, under which it can be almost impossible for a landlord to recover possession of residential property except where this is needed for his or her own use, can be too inflexible. Furthermore it called into question the acceptability of the situation created by suspending the eviction process when it endures for a considerable period of time
.

This last ruling, in particular, points to some delay being accepted before property used to house the homeless after a conflict needs to be restored to its original owner or occupant but also suggests that the longer this lasts the more intense should be the scrutiny of the justification provided
. In addition considerable importance should always be paid to the current housing needs of the person ‘temporarily’ dispossessed. In doing so, it is probably unwise to place too much emphasis on the needs of those who were actually in residence at the time of dispossession where this is at the expense of those who were not. Certainly it should be noted that something might be regarded as a person’s home even if he or she is not living in it at the time when the interference with its use occurs. Thus in Gillow v United Kingdom
, a couple barred from living in their house because of their prolonged absence abroad had actually been absent from it for almost nineteen years. They had been working outside the country but had always intended to return, kept furniture there and saw it as their permanent base. In the European Court’s view they had maintained sufficient links for it to be considered as their home and insufficient justification was established for the bar on their returning to live in it, notwithstanding a problem of over-population on the island where it was situated. Although it is still perfectly proper to interfere with established rights on a temporary basis to meet an immediate crisis
 and the interests of those temporarily in possession should not be regarded as being of no consequence, the principal responsibility to them lies with the State and not the person seeking to recover their home. Moreover it is improbable that loss of possession should be accompanied by loss of the income to be derived from the property for anything but the shortest of periods; a continuous denial of income and other use would eventually become an effective deprivation and the rules already considered would become applicable
.

Fair hearing
Any legislation adopted recognising that either some sort of restitution might be made or that compensation would be paid for expropriated property, even though there is no obligation for this to be done, needs to pay special attention to the procedure for determining claims. This is because the financial or proprietary interest at stake is sufficient to amount to a ‘civil right’ under Article 6 of the European Convention or a ‘suit at law’ under Article 14 of the International Covenant and thereby obtain the protection of the fair hearing guarantee which both establish. Of particular importance in this respect will be the making of suitable arrangements to ensure that the matter is dealt with by an independent and impartial tribunal with proper regard to the evidence and, in particular, an opportunity for the claimant to produce anything material to his or her claim. The tribunal need not be a court but its members must enjoy full independence from the executive or its decisions must be amenable to review by such a body with full jurisdiction over all the issues addressed
. Whichever body is entrusted with dealing with claims for restitution and/or compensation must also have adequate resources to ensure that determinations are reached within reasonable time; the experience of countries where such an additional jurisdiction has been conferred on the ordinary courts without the provision of such resources has been findings of violation of Article 6(1) of the Convention in respect of initial or appellate hearings
.
Furthermore the procedure followed actually followed needs to be fair
. There needs to be some recognition of the difficulty in gathering the evidence required to support a claim. This may require some flexibility not only in what is seen as having evidential value but also in the setting of a time limit for it to be adduced. The latter, in particular, might require some allowance for persons outside the jurisdiction who may not either enjoy the same advantages as someone resident there in assembling a case or even be aware as soon as a resident that an opportunity to make a claim has arisen. This was recognised by the United Nations Human Rights Committee in Adam v. Czech Republic
; in its view the strict observance of a time limit of six months for making a claim for restitution would be unreasonable in the circumstances of the case where the claimants lived outside the country and were acting through lawyers based in the Czech Republic. It was particularly significant in this case that the deprivation of the property was a factor in leading the claimant to live abroad but there are likely to be other circumstances where due concern ought to be shown for the interests of someone who has good justification for being based outside the jurisdiction
.

It is also essential to ensure the practical arrangements for carrying out restitution and compensation awards are such that execution actually occurs in a timely fashion as undue delay will constitute a discrete violation of the need for a ruling within a reasonable time established by Article 6(1) of the Convention
 and also Protocol 1, Article 1
.

Discrimination
It has already been seen that the exclusion of foreign citizens from the list of beneficiaries of a restitution programme in respect of expropriated property has not been considered problematic by the European Court because such differential treatment is not sufficient to constitute a violation of Protocol 1, Article 1 when taken with Article 14 in the absence of any right to restitution under the Convention
. There seems to be little likelihood of the European Court departing from its limited view of the requirements imposed by Article 14 as it reflects its general and well-established approach to this provision
 and this will, therefore, be an obstacle to complaints about other forms of differential treatment in restitution measures. Nevertheless the approach underpinning restitution must still observe the more exacting, freestanding prohibition on discrimination in Article 26 of the International Covenant, notwithstanding the lack of a property guarantee in that instrument.

Thus in Simunek, Tuzilova and Prochazka v Czech Republic
 the United Nations Human Rights Committee took exception to a restitution law which barred non-citizens and non-residents from recovering property taken during the communist period. In one sense the rule was understandable since it arose out of a general policy of restricting the ownership of land to citizens which is not, in principle, objectionable
. However, the restriction applied to the payment of compensation as much as to restitution and the existence of this alternative means of redress meant that a wider interest would not be imperilled by a non-discriminatory approach since title would not have to be transferred when recognising the legitimacy of a claim. Perhaps even more significant was the fact that the measure failed to recognise the context in which many people lost their property; the persecution had been such that they had been forced to flee and it had been confiscated either as part of this process or as a consequence of their departure. In these circumstances it was entirely unreasonable to restrict such persons from recovering the property or receiving compensation; indeed the length of time since their enforced departure made it inevitable that they seek citizenship elsewhere, particularly as in some cases it had been taken from them once they had left. This ruling has been endorsed by the Committee in a number of subsequent decisions
.

The significant feature in all these cases was differential treatment without any rational justification supporting it and the absence of the latter might also have implications for the acceptability of any compensation criteria that are adopted. However, a challenge regarding these could only be mounted if there were actually a measure seeking to undo or remedy the deprivation of property; the International Covenant cannot in itself support any claim that there should be restitution or the provision of compensation. The limitations of this approach were evident when the Committee looked at the compensation arrangements in Hungary in the case of Somers
 under which individuals received vouchers that could be exchanged against any property, shares or businesses sold during the privatisation of State-owned property. Under this arrangement former owners were not given any priority in the recovery of the property that they had previously owned but a preference was given to the tenants of residential State-owned property to buy the apartment in which they were living. Although a tenant thus had an advantage over the former owner of the property, the Committee did not consider this to be unreasonable; it recognised that the interests of persons who may have been occupying the property for years were also deserving of protection
. It might, of course, have been different if some former owners were being treated differently than others
.


CONCLUSION

Restitution and compensation are only part of the approach required to undo serious wrongs
. In many instances the former is not obligatory and is also impractical, as well as posing a new threat to other human rights. Compensation is less disruptive for the individuals now in possession but invariably poses a substantial economic challenge to the State concerned, particularly when its economy is in transition to a market-led system. Nevertheless one or other of these measures has to be undertaken in order to meet the human rights commitments applicable and, even where they are not, they may still be necessary to meet deeply-held expectations. The evolving international case law is far from having solved all the difficulties which dispossession and deprivation of property causes; even restitution, potentially the most effective remedy, is unlikely to repair the anguish suffered with the initial taking and in years that followed it. Nevertheless the approach needed to deal with the problems thrown up by such taking is now much clearer. The most significant deficiency lies not in restitution and compensation measures themselves but in the continuing failure of national legal systems to ensure that the rights they proclaim are observed.

* 	This material was provided by the Bulgarian Lawyers for Human Rights Foundation with the author’s approval. It is included in the current data base in the frames of the project ‘Promoting Efficiency of Bulgarian Judiciary in the Area of Human Rights Protection’, accomplished by BLHR Foundation from November 2005 to August 2006. The text is available also in Bulgarian language. 
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� In some countries this had also occurred in the period immediately preceding this development. As to the failure to address this in restitution measures, see I Pogany, Righting wrongs in Eastern Europe (Manchester, Manchester University Press, 1998). See also D B Southern, ‘Restitution or Compensation: The Land Question in East Germany’, (1993) 42 ICLQ 690 and n 107.


� In some countries political leadership continued to lie with high-ranking members of the Communist party, even though they had ceased to operate under that identity.


� See M Cranston, What are Human Rights? (London, The Bodley Head, 1973), ch.6.


� Ethnic hostility remains a major obstacle to the implementation of commitments.


� This term is used in a broad sense and here covers both restoration of possession and ownership, not least because loss of the former in this region often effectively amounts to loss of the latter.


� Article 17.


�  Claims have thus failed under the former’s First Optional Protocol about the unlawful application of confiscation measures (Mazurkiewiczova v Czech Republic, Comm No 724/1996, 22 January 1996) and the inability to obtain restitution (Linderholm v Croatia, Comm No 744/1997, 23 July 1999).There are, however, property guarantees in the two other existing regional guarantees of human rights, the African Charter on Human and Peoples’ Rights and the American Convention on Human Rights.


� On this generally, see D J Harris, M O’Boyle and C Warbrick, Law of the European Convention on Human Rights (London, Butterworths, 1995), ch.18.


� Article 1 provides: ‘Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law. The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties’.


� As in The Holy Monasteries v Greece, 9 December 1994 where a law had been adopted which created a presumption that certain land was owned by the State; although purporting to be merely a procedural device, it effectively prevented the monasteries from establishing their title since they could no longer rely on their longstanding adverse possession.


� Thus a violation of Protocol 1, Article 1 was found in Papamichalopoulos v Greece, 24 June 1993, after the military, during a period of dictatorship, simply occupied the applicants’ land, supposedly as a military base but in reality as a resort for officers, and continually frustrated all efforts to recover it through legal proceedings in the national courts. In practice ownership rights could not be exercised and this de facto deprivation was sufficient to found a complaint.


� See Lithgow v United Kingdom, 8 July 1986, which concerned the nationalisation of the aircraft and shipbuilding industries. A good instance of the wide discretion allowed to States can be seen in Pressos Compania Naviera S A v Belgium, 20 November 1995, where it was not questioned that it was in the public interest to seek to protect the public purse by retrospectively abolishing the State’s civil liability for the carelessness of its pilots.


� See the acceptance that the social reform involved in requiring a landowner to sell his or her property to the tenants would not entail the latter having to pay its full market value; James v United Kingdom, 21 February 1986.


�  A classic instance of this can be found in the Hentrich v France, 22 September 1994, where the authorities, in an understandable effort to tackle non-payment of tax on land sales, adopted a power permitting the compulsory purchase of land which had recently been transferred. The concern was that vendors and purchasers of land were agreeing a public price below the market value and then sharing the consequential saving on the tax that should have been paid if the transaction had been recorded as showing its true worth. However, the power could be exercised regardless of whether the purchaser whose land was compulsorily bought had engaged in such a fraud; the power could be exercised simply to deter others and in the circumstances had to be condemned as arbitrary in character. A similar view would undoubtedly be taken of deprivation of property that was primarily motivated by the owner’s supposed political beliefs and was on top of any penalty imposed by the criminal courts.


� It can cover the effect of planning blight (Sporrong and Lönnroth v Sweden, 23 September 1982) as much as difficulties in actually gaining access to the property (Loizidou v Turkey, 18 December 1996).


� In Articles 6 and 14 respectively.


� In Articles 8 and 17 respectively.


� Article 26


� Article 14. See further D J Harris, M O’Boyle and C Warbrick, Law of the European Convention on Human Rights (London, Butterworths, 1995), at pp 464-69.


� See R Jennings and A Watts (eds), Oppenheim’s International Law, (9th ed) (London, Longman, 1992), pp.911-27. The requirements of customary law incorporated into Protocol 1, Article 1 by its reference to ‘the general principles of international law’, thus reaffirming the special protection for foreign-owned property. Customary international law also permits the requisitioning of foreign-owned property in time of emergency but requires the payment of compensation.


� A claim can only be made by the State of which the property-owner is a national and such a State may not always have an interest in making one. See the settlement concluded between Albania and the United States; 34 ILM 595 (1995).


� Belarus is now the only former communist State in Europe yet to ratify the European Convention but it is a party to the International Covenant. International human rights standards (including the European Convention prior to its actual ratification) were  made applicable to Bosnia-Herzegovina through the Dayton Peace Agreement; Annex 6 to the General Framework Agreement for Peace in Bosnia-Herzegovina, 35 ILM 75 (1996). On the process dealing with property issues in Bosnia-Herzegovina, see M Cox, The Right to Return Home: International Intervention and Ethnic Cleansing in Bosnia and Herzegovina’, (1998) 47 ICLQ 599 and H van Houte, ‘Mass Property Claim Resolution in a Post-war Society - The Commission for Real Property Claims in Bosnia and Herzegovina’, (1999) 48 ICLQ 625.


�  The absence of compensation would be a fatal defect, even if a generous view is likely to be taken of the public purpose being served.


� See Malhous v Czech Republic, 12 December 2000 (Admissibility Decision), Prince Hans-Adam II of Liechtenstein v Germany, 12 July 2001, Gratzinger and Gratzingerova v Czech Republic, 10 July 2002 (Admissibility Decision), Polacek and Polackova v Czech Republic, 10 July 2002 (Admissibility Decision), Jantner v Slovakia, 4 March 2003, Des Fours Walderode v Czech Republic, 4 March 2003 (Admissibility Decision) and Harrach v Czech Republic, 27 May 2003 and 18 May 2004 (Admissibility Decisions). See also the rulings of the former European Commission of Human Rights in Appl Nos 7655/76, 7656/76 and 7657/76, X, Y and Z v Federal Republic of Germany, (1977) 12 DR 111, Appl No 7742/76, A, B and A S v Federal Republic of Germany, (1978) 14 DR 146, Appl Nos 188890/91, 19048/91, 19049/91, 19342/92 and 19549/92, Mayer and Others v Germany, (1996) 85 DR 5, Appl No 23131/93, Brežny v Slovak Republic, (1996) 85 DR 65, Appl No 25497/94, Lupulet v Romania, (1996) 85 DR 126 and Appl No 19918/92, Geidel v Germany, (1997) 88 DR 12.





� 22 May 1998.


� As occurred in Papamichalopoulos v Greece, 24 June 1993.


� This was effectively the basis of the decision in Brumarescu v Romania, 28 October 1999 where title to an estate had been re-established following its nationalisation after a court had ruled that the relevant measure was null and void but a subsequent quashing of that court’s final judgment had then made it impossible for the applicant to assert his property right. Similar rulings have been given in  Zwierzynski v Poland, 19 June 2001, Potocka and Others v Poland, 4 October 2001, Curutiu v Romania, 22 October 2002, Wittek v Germany, 12 December 2002, Forrer-Niedenthal v Germany, 20 February 2003, Prodan v Moldova, 18 May 2004 and Buzatu v Romania, 1 June 2004. It should be noted that the regularisation of defects, which thereby prevents a claim for return or compensation, might be acceptable if only formal or minor ones are involved and payment received for the taking at the time meant that the burden imposed on those affected was not disproportionate; see the Wittek and Forrer-Niedentha cases. In the first of them the beneficiaries of the transfer that was rectified had been private individuals but in the second one the beneficiary was a state body.


� A further time constraint exists in respect of the European Convention; applications must be lodged within six months of the final decision on the matter giving rise to the alleged violation. There is no such time limit for the comparable applications by individuals under the International Covenant’s First Optional Protocol.


� Interference with a property-owner’s ability to bring proceedings would also give rise to a successful claim under Article 6; see The Holy Monasteries v Greece, 9 December 1994 (control over proceedings vested in a State body) and Canea Catholic Church v Greece, 16 December 1997 (legal personality extinguished).


� In the case of Bosnia-Herzegovina this was originally pursuant to the General Framework Agreement; n 22. The European Convention is, however, part of the international human rights standards applicable during the interim administration established in Kosovo under Security Council Resolution 1244 of 10 June 1999. 


� See Gasus Dosier-und Fördertechnik GmbH v Netherlands, 23 February 1995.


� See Pressos Compania Naviera, 20 November 1995 which concerned claims against pilots responsible for collision between vessels in a harbour where the State was the organiser of the pilot service and it had sought to evade its potential liability by retrospectively abolishing it through a legislative measure. It may be significant that in this case the factual basis for liability was not in dispute and the collisions could, therefore, be regarded as having given rise to an immediate and incontrovertible right to compensation, a property interest deserving of protection. Cf the reluctance of the Court in National & Provincial Building Society v United Kingdom, 23 October 1997 to reach any firm conclusion as to whether a claim where the law was in dispute amounted to a possession.


� Ownership in the classic sense could still exist in respect of some property; see Bejdic v. Republika Srpska (1999) 6 IHRR 834 and Blentic v. Republika Srpska (1999) 6 IHRR 583.


�  See Appl No 11716/85, S v United Kingdom, 47 DR 274 (1986) where a lesbian was not able to succeed to her lover’s tenancy and Appl No 19217/91, Durini v Italy, 76 DR 76 (1994) where, in accordance with a settlement made by a testator, property passed automatically on death from one male descendant to another, leaving the first male’s family without a home. See also the view of the Court in J L S v Spain, 27 April 1999(Admissibility Decision) that a right to live in a given property without being the owner did not constitute ‘property’ within the meaning of Article 1. The case concerned an attempt by a soldier to stay on in accommodation of which he had been given the use because of difficulties in finding accommodation given frequent transfers in postings. There would be no question about a possession being in existence once an actual contract for purchase had been concluded even though the occupant had not yet become the actual owner; see the finding by the Bosnian Human Rights Chamber of violations of Protocol 1, Article 1 where such contracts were retrospectively annulled without compensation in Bulatovic v Bosnia and Herzegovina (1999) 6 IHRR 573, Kalincevic v Bosnia and Herzegovina (1999) 6 IHRR 868 and Medan, Bastjanovic and Markovic v Bosnia and Herzegovina (1999) 6 IHRR 562. In Bulatovic and Kalincevic there were further violations of Protocol 1, Article 1 arising out of threats to evict the occupants as the application to them of powers relating to ‘abandoned property’ had failed to recognise their property interests.


� See Sorić v Croatia, 16 March 2000 (Admissibility Decision), a case concerned with an inability to purchase a privately-owned apartment in which there was a tenancy protected in similar terms to those enjoyed by the holders of occupancy/tenancy rights and in which the Court stated that the applicant ‘is not and never has been the owner of the flat in question’ and found Protocol 1, Article 1to have no application to the case.





� Cases such as Jorgić v Croatia, 15 May 2002, Momcilović v Croatia, 27 September 2001 and Rudan v Croatia, 13 September 2001 (Admissibility Decisions) have failed because of ratione temporis requirement and the claim in the only case to be determined on the merits – Blecić v Croatia, 29 July 2004 – related just to an interference with the right to respect for one’s home under Article 8.





� See M J v Republika Srpska, CH/96/28, 7 November 1997, Kesešević v Federation of Bosnia and Herzegovina, CH/97/46, 10 September 1998, Eraković  v Federation of Bosnia and Herzegovina, CH/97/42, 15 January 1999, Onić v Federation of Bosnia and Herzegovina, CH97/58, 12 February 1999, Gogić v Republika Srpska, CH/98/800, 11 June 1999 and Stanivuk v Federation of Bosnia and Herzegovina, CH/97/51, 11 June 1999.





� Such as not being able to enforce a court order for this purpose.





� M J v Republika Srpska, CH/96/28, 7 November 1997.





� Gogić v Republika Srpska, CH/98/800, 11 June 1999 and Stanivuk v Federation of Bosnia and Herzegovina, CH/97/51, 11 June 1999.





� Appl No 5849/72, Müller v Austria, (1975) 3 DR 25 and Appl No 10653/83 and S v Sweden, (1985) 42 DR 224. The issue had been left open in Appl 11285/84, Claes v Belgium, (1987) 54 DR 88 in respect unemployment benefit partly funded by contributions to a social security.





� This is implicit in the ruling in Appl No 11543/85, Krafft and Rougeot v France, (1990) 65 DR 51. However, this would not be so where the scheme was based solely on the principle of maintenance; Appl 10094/82, G v Austria, (1984) 38 DR 84.





� Appl No 10438/83, Batelaan and Huiges v Netherlands, (1984) 41 DR 170 (licence for doctor to dispense medicines), Appl No 10748/84, M v Federal Republic of Germany, (1985) 44 DR 203 (authorisation to practice medicine under a health insurance scheme), and Appl No 19819/92, Størksen v Norway, (1994) 78 DR 88 (fishing licence). This reasoning was also applied in Appl No 10443/83, C v France, (1988) 56 DR 20, which concerned the possibility of suspending a civil servant’s pension for breach of certain conditions.





� Such as misconduct in C v France and M v Federal Republic of Germany and the sale of a vessel in Størksen v Norway.





� As in Batelaan and Huiges v Netherlands, in which the role played by doctors could be undertaken by dispensing chemists.





� See Andrews v United Kingdom, 26 September 2000 (Admissibility Decision) (continued lawfulness of item sold by a shop), National & Provincial Building Society v United Kingdom, 23 October 1997 (retention of a windfall arising from a legislative error) and Nerva and others v United Kingdom, 24 September 2002 (title to tips in a restaurant).





� Only payment for the latter was emphasised by the government in response to claims of a legitimate expectation to purchase socially-owned apartments; Dijdrovski v the «Former Yugoslav Republic of Macedonia», 11 October 2001 and Veselinski v the «Former Yugoslav Republic of Macedonia», 11 October 2001 (Admissibility Decisions).





� Eg, in Croatia sales were at a price considerably lower than the commercial value and were facilitated by the provision of loans repayable over a number of years. Moreover the favourable terms for these were enhanced by the high inflation which followed the purchase.





� There was some protection still provided in the event of an inability to pay rent but there is also an element of obligation to repay what has been received


.


� Thus Article 64(1) of the Constitution of the Socialist Federal Republic of Yugoslavia guaranteed that the right acquired by a citizen in a socially-owned apartment would ensure him or her permanent use of it in order to satisfy personal and family housing needs. This guarantee was replicated in the constitutions of the federal units; eg, Article 242 of the Socialist Republic of Croatia.





� See the unsuccessful challenges to this exclusion in Sorić v Croatia, 16 March 2000 and Strunjak v Croatia, 5 October 2000 (Admissibility Decisions).





� Beyeler v Italy, 5 January 2000.





� See the refusal to recognise individual elements in a contract for an apartment (the right of repossession and a licence fee) as amounting to possessions in Appl No 15434/89, Antoniades v United Kingdom, (1990) 64 DR 232.





� Unlike the disability pensions provided under a scheme of social solidarity that were considered in Appl No 10971/84, Vos v Netherlands, (1985) 43 DR 190.


 


� Such as the much more conventional form of tenancy created under the Croatian Law on Lease of Apartments, (Official Gazette, No 91/96). It should also be noted that the European Court has been prepared to find possessions existed where a shanty town had been illegally established (Òneryildiz v Turkey, 18 June 2002) and where someone had a licence to run a business in premises over the ownership of which there was a legal dispute (Iatridis v Greece, 25 March 1999).





� 16 September 1996.


� See also Inze v Austria, 28 October 1987 where the European Court found unacceptable a rule which gave precedence to legitimate children over illegitimate children in the succession to farms where the owner died without having made a will.


� The issue of being able to occupy a particular apartment should, however, be distinguished from claims that may be made in respect of possessions in them. Generally persons subject to ethnic cleansing had to leave these behind and obstruction in recovering them could sustain a claim under Protocol 1, Article 1.


�  Appl Nos 188890/91, 19048/91, 19049/91, 19342/92 and 19549/92, Mayer and Others v Germany, (1996) 85 DR 5, Appl No 23131/93, Brežny v Slovak Republic, (1996) 85 DR 65, Appl No 25497/94, Lupulet v Romania, (1996) 85 DR 126 and Appl No 19918/92, Geidel v Germany, (1997) 88 DR 12.





� Gratzinger and Gratzingerova v Czech Republic, 10 July 2002 (Admissibility Decision), Polacek and Polackova v Czech Republic, 10 July 2002 (Admissibility Decision), Jantner v Slovakia, 4 March 2003, Des Fours Walderode v Czech Republic, 4 March 2003 (Admissibility Decision) and Harrach v Czech Republic, 27 May 2003 and 18 May 2004 (Admissibility Decisions).





� As in Broniowski v Poland, 22 June 2004.


� Under Article 41 (formerly 50) of the Convention (as revised by Protocol 11), the Court can only award ‘just satisfaction’, ie, damages.


� Papamichalopoulos v Greece (Article 50), 31 October 1995.


� This approach was also endorsed in Brumarescu v Romania (Article 41), 23 January 2001, Beyeler v Italy (Just satisfaction), 28 May 2002 and Zwierzynski v Poland, 2 July 2002. In addition the European Court has recognised the legitimacy of a State choosing to provide compensation instead of restitution for an illegal expropriation when determining the adequacy of the amount paid in Zubani v Italy, 7 August 1996.


� See M J v Republika Srpska, CH/96/28, 7 November 1997, Kesešević v Federation of Bosnia and Herzegovina, CH/97/46, 10 September 1998, Eraković  v Federation of Bosnia and Herzegovina, CH/97/42, 15 January 1999, Onić v Federation of Bosnia and Herzegovina, CH97/58, 12 February 1999, Gogić v Republika Srpska, CH/98/800, 11 June 1999 and Stanivuk v Federation of Bosnia and Herzegovina, CH/97/51, 11 June 1999.





� Scozzari and Giunta v Italy, 13 July 2000 and Assanidze v Georgia, 8 April 2004.





� 22 June 2004.





� This might not be so where the public interest supposedly being served was clearly fraudulent; this might be seen as akin to an illegal taking.


� For example, the social reform involved in requiring a landowner to sell his or her property to the tenants (James v United Kingdom, n 13) or in bringing an industry into public control (Lithgow v United Kingdom, 8 July 1986. This does not mean that a derisory amount will be acceptable; the monks in the Holy Monasteries case, 9 December 1994 only had access to a discretionary fund for their future support and that was evidently arbitrary.


� See Appl No 10825/84, Howard v United Kingdom 52 DR 215 (1987), Appl No 11425/85, Schlumpf v France, 53 DR 76 (1987) and Appl No 24428/98, Thor v Iceland, 84 DR 89 (1996). Compensation for the loss during the period of deprivation up to judgment will also be expected; see Guillemin v France (Article 50), 2 September 1998.


� Full market value was also required in Zubani v Italy, 7 August 1996 after an unlawful expropriation had been regularised by legislation.  Furthermore such an approach to compensation is required under customary international law where a taking has no legal basis; for a review of compensation for expropriation generally, see C F Amerasinghe, ‘Issues of Compensation for the Taking of Alien Property in the Light of Recent Cases and Practice’, (1992) 41 ICLQ 22. Restitution may be sought but is rarely the basis on which disputes are settled; see I Brownlie, State Responsibility (Part 1) (Oxford, Clarendon Press, 1983), p.211.


� See the cases discussed under ‘Competing collective and other individual interests’, below.


� See López Ostra v Spain, 9 December 1994.


� See the approach of the Bosnian Human Rights Chamber discussed in the text at n 67.





� However, the finding of a violation is often considered sufficient satisfaction for the non-pecuniary loss involved.


� See Ceskomoravská Myslivecká Jednota v Czech Republic, 23 March 1999 (Admissibility Decision) where the law required the applicant association to make restitution of property which it had bought the year after it had been nationalised without compensation. The Court found the application inadmissible as the deprivation which the applicant suffered took place not only in the interest of individuals (i.e., the original owner or its successors) but also in the general interest since it was promoting the values of a democratic society by providing redress for the previous taking without compensation. See the similar rulings in Honecker, Axen, Teubner and Jossifov v Germany, 15 November 2001 (Admissibility Decision), Pincova and Pinc v Czech Republic, 5 November 2002, Zvolsky and Zvolska v Czech Republic, 12 November 2002 and Jahn and Others v Germany, 22 January 2004.But for a debate on the merits of restitution, see ‘A Forum on Restitution’, 2,3 EECR 30 (1993).


� It was significant in Ceskomoravská Myslivecká Jednota v Czech Republic, 23 March 1999 (Admissibility Decision) that the applicant being disposed in favour of the former owner received the original purchase price and could also claim compensation for revaluation from those benefiting from the restitution. Cf the findings of violations of Protocol 1, Article 1 in Pincova and Pinc v Czech Republic, 5 November 2002, Zvolsky and Zvolska v Czech Republic, 12 November 2002 and Jahn and Others v Germany, 22 January 2004. In Pincova and Pinc the current owners had received only the price originally paid for the property concerned and no account had been taken of the inadequacy of this sum for the purpose of them obtaining a new home. In Zvolsky and Zvolska and Jahn there was no provision at all for the payment of compensation to current owners. In Pincova and Pinc the European Court also considered that compensation was required for the non-pecuniary damage which the applicants suffered as a result of the deprivation of their only property.


 


� Such a loss was an important consideration in Pincova and Pinc v Czech Republic, 5 November 2002, where a violation of Protocol 1, Article 1 but not of Article 8 was found.





� See Scollo v Italy, 28 September 1995, Spadea and Scalabrino v Italy, 28 September 1995 and Velosa Barreto v Portugal, 21 November 1995. See also Appl No 11661/85, Stiftelsen Akademiska Foreningens Bostader i Lund v Sweden, 53 DR 163 (1987) and Appl No 14857/89, Gurel v Turkey, 67 DR 285 (1990).


� The importance attached to a person’s right to respect for his or her home is being increasingly recognised; see Buckley v United Kingdom, 25 September 1996 in which it was accepted that it could even arise from the unlawful occupation of land.


� Neither would be necessary if there is an adequate period in which to make other arrangements.


� Appl No 6202/73,  X and Y v Netherlands, 1 DR 66 (1975).


� Appl No 7456/76, Wiggins v United Kingdom, 13 DR 40 (1978) and Gillow v United Kingdom, 14 September 1987.


� Compelling evidence of the supposed problem did not exist in the Gillow case. 


� Article 11.


� As in Velosa Barreto v Portugal, 21 November 1995.


� Some emphasis has also been placed on the particular needs of the tenants involved.


� 28 July 1999.


� Over eleven years in the Immobiliare case.


� See Loizidou v Turkey, 18 December 1996 in which it was not shown how the need to re-house displaced Turkish Cypriot refugees and the discussion of property rights in inter-communal talks could justify the continued denial of access to the property owned by Greek Cypriots in the part of Cyprus occupied by Turkish forces. The exceptional nature of the situation in northern Cyprus meant, however, that this denial did not attain the level of a deprivation of property.


� 14 September 1987. 


� See Bejdic v Republika Srpska, (1999) 6 IHRR 834, in which the object of a law providing temporary accommodation for refugees where there was a surplus was held to be legitimate but the particular allocation entailed a breach of Protocol 1, Article 1 because of the failure to take into account that the apartment concerned had been occupied by the owner’s son and family who had been unlawfully evicted. See also the discussion of the Bulatovic and Kalincevic cases in n 34, as well as Appl No 8363/78, X v Federal Republic of Germany, 20 DR 163 (1980) and Appl No 6125/73, X and Y v Federal Republic of Germany, 7 DR 51 (1976).


� See Guillemin v France, 21 February 1997.
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